Hurricane Waivers and Modifications to 

 Federal Student Financial Aid Program Requirements

Section 202(a) of the Higher Education Hurricane Relief Act of 2005, included within the Department of Defense, Emergency Supplemental Appropriations to Address Hurricanes in the Gulf of Mexico, and Pandemic Influenza Act, 2006 (Pub. L. 109-148), authorizes the Secretary of Education to waive or modify any statutory or regulatory provision applicable to the student financial assistance programs under Title IV of the Higher Education Act of 1965, as amended (HEA) or any student or institutional eligibility provision in the HEA, as the Secretary deems necessary in connection with a Gulf hurricane disaster.

The first part of this document outlines the waivers and modifications of regulatory and statutory requirements made by the Secretary pursuant to this authority.  The Secretary’s authority to provide waivers or modifications of regulatory and statutory requirements under Pub. L. 109-148 expires at the conclusion of the 2005-06 academic year (June 30, 2006).  The discussion of each of the waivers and modifications identifies the regulatory requirement that is being waived or modified, including the conditions for the waiver or modification.

In early September 2005, the Department began issuing guidance to participants in the Federal student financial aid programs addressing enforcement of the rules governing those programs in light of the impact of Hurricanes Katrina and Rita on students, families, institutions, and other Title IV program participants.  The guidance supplemented Dear Colleague Letter GEN-04-04 (February 24, 2004), which provides general guidance for helping Title IV participants affected by a disaster. The Department issued additional guidance after Congress passed certain laws modifying various program requirements that apply to institutions and persons affected by the hurricanes. 

The second part of this document contains a summary of the prior guidance with reference to the specific electronic announcement or Dear Colleague Letter that first announced each waiver or modification.  Where noted, this document extends the benefits provided in that earlier guidance.

Most of the guidance, waivers, and modifications presented below apply to persons and institutions that are located in federally-declared disaster areas related to the Gulf hurricanes of last August and September.  However, it is important to note that some of the guidance provided also applies to individuals and institutions outside of those areas.

A list of federally-declared disaster areas is available at:

http://ifap.ed.gov/eannouncements/katrinaDA.html for Hurricane Katrina;

and 

http://ifap.ed.gov/eannouncements/ritaDA.html for Hurricane Rita.

I.  Additional Waivers Provided Under the Authority Provided to the Secretary by the Department of Defense, Emergency Supplemental Appropriations to Address Hurricanes in the Gulf of Mexico, and Pandemic Influenza Act, 2006 (Pub. L. 109-148)

Need Analysis – For students currently residing in a federally-declared Hurricane Katrina or Rita disaster area, or students who resided in those areas at the time of the hurricane, or who were employed in or enrolled in a school located in such area, no aid received by hurricane victims from the Federal Government or from a State for the purpose of financial relief related to the hurricane should be counted as income, other resources, or other financial assistance for the purpose of calculating an expected family contribution (EFC) or for determining eligibility for federal student assistance.  Therefore, the Secretary waives, until June 30, 2006, the statutory provisions found in Section 480(b) of the HEA that categorize certain Federal and State benefits as untaxed income and benefits used in the calculation of a student’s EFC.

Financial assistance provided by private parties (e.g., the Red Cross) to students for direct educational costs (or for other expenses), however, should continue to be counted as income, other resources, or other financial assistance, as appropriate, for the purpose of calculating an EFC or calculating federal student assistance.  

30-Day Delay in Disbursing Student Loans – Institutions located in federally-declared Katrina and Rita disaster areas are permitted to disburse FFEL and Direct Loan proceeds for first-year, first-time, undergraduate students without the 30-day delay required by 34 CFR 682.604(c)(5) and 685.303(b)(4)(i).  This waiver is applicable to first disbursements that are made after the date of publication of this letter and on or before June 30, 2006.
Multiple and Equal Disbursements – Institutions located in federally-declared Katrina and Rita disaster areas are permitted to disburse aid in a single installment or in unequal amounts in the FFEL and Direct Loan programs.  The Department will permit this treatment by waiving 34 CFR 682.604(c)(6), 682.604(c)(9), 685.301(b)(3), and 685.301(b)(7).  Institutions can deliver loan proceeds to students without regard to the multiple or equal disbursement requirements on or before June 30, 2006.

Campus-Based Programs – For institutions located in federally-declared Katrina and Rita disaster areas, the Secretary modifies the following requirements for the 2005-06 award year.  (See “Hurricane Katrina Information – Electronic Announcement #11” and “Hurricane Rita Information – Electronic Announcement #8” (February 14, 2006).):

· Institutions that participate in the campus-based programs (the Federal Perkins Loan Program, the Federal Work Study (FWS) Program and the Federal Supplemental Educational Opportunity Grant (FSEOG) Program) are authorized to transfer up to 100 percent of their total 2005-06 campus-based allocations among the campus-based programs that they participate in, except institutions may not transfer any of their FSEOG or FWS funds to their Federal Perkins Loan Program (34 CFR 674.18(b), 675.18(e), and 676.18); 

· Affected institutions that participate in the FSEOG Program are authorized to exceed the $4,000 maximum award for affected students (34 CFR 676.20(a)(2)); 

· Affected institutions are not required to provide matching funds in the Federal Perkins Loan, FWS and FSEOG programs (34 CFR 674.8(a), 675.26(a), and 676.21(a)); and

· Affected institutions are not required to use at least 7 percent of their FWS allocation for community service.  Institutions are encouraged to use their FWS funds to help in hurricane related cleanup and relief efforts to the extent practical and appropriate (34 CFR 675.18(g)).

Institutional Eligibility and Participation Waivers – The Secretary may waive, on a case-by-case basis, the following eligibility requirements upon the request of an affected institution:
· The requirement that a proprietary institution derive at least 10 percent of its revenues from non-Title IV sources (34 CFR 600.5(a)(8));

· The 50 percent rules limiting correspondence and telecommunications courses (34 CFR 600.2 (paragraph 3 under “correspondence course”), 600.7(a)(1)(i) and (ii), and 668.38(b)(1)(ii));
· The requirement that an institution meet the financial responsibility ratios (34 CFR 668.171(b)(1)) and, possibly, other financial responsibility requirements;

· The requirement that an institution meet the administrative capability standards (34 CFR 668.16); 

· The timeframes established for challenging draft and final cohort default rates or for filing appeals of sanctions resulting from those rates (34 CFR Part 668, Subpart M); and

· The requirements that a short-term program have a graduation rate of 70 percent and a placement rate of 70 percent (34 CFR 668.8(e)).
Institutions that determine that they need any of the waivers noted above should contact the appropriate Federal Student Aid (FSA) Area Case Team as soon as possible.  

Under Pub. L. 109-148, the end date of the period for which these waivers may be granted is June 30, 2006.  Please also note that waivers may not be granted retroactively after June 30, 2006.

Return of Title IV Funds – As announced in “Hurricane Katrina Information – Electronic Announcement #12” and “Hurricane Rita Information – Electronic Announcement #9” (February 23, 2006), the Secretary has determined that hurricane-impacted institutions that are in possession of Title IV, HEA program funds that were awarded to students enrolled for an academic period that was disrupted will not be required to return those funds.  Institutions with for students who withdrew, or never began attendance for a fall 2005 payment period, or period of enrollment, and who did not return to the institution are not required to return funds.  For the purposes of this relief, the Secretary has designated as a hurricane-impacted institution an institution with a main campus that ceased on-campus operations for more than thirty days as a result of Hurricane Katrina or Rita.  Those institutions have been notified of their designation.  The Secretary waives the pertinent regulatory requirements in 34 CFR 668.21, 668.22, 682.604(d)(3) and (4), and 685.303(b)(3).

Institutions that were closed for less than 30 days should now be performing required Return of Title IV Funds calculations in accordance with the existing statutory and regulatory requirements.  The appropriate FSA Area Case Teams will address concerns about the deadlines and time frames that are part of the Return of Title IV Funds requirements on a case-by-case basis.

Late Disbursements – Due to the confusion among institutions that enrolled students who were displaced by Hurricanes Katrina and Rita, or the disruption of administrative activities at institutions impacted by the hurricanes, some students may not have received the aid necessary to pay institutional charges for the fall 2005 term at their new institutions.  In such cases, these institutions can certify or originate a loan under the FFEL or Direct Loan programs after the end of the loan period or the student’s enrollment on at least a one-half time basis.  In such cases, and if necessary, the Department will approve requests for a late disbursement beyond the normal regulatory 120 day timeframe.  The Secretary waives the regulatory requirements found in 34 CFR 668.164(g)(2)(ii).  The request for approval of a late disbursement must be submitted to the Department in time for approval to be granted by June 30, 2006.
Collection of Defaulted Loans – The Department’s regulations in 34 CFR Subpart C and 682.410(b)(6) require institutions and guaranty agencies to take certain actions to recover amounts owed by defaulted Perkins and FFEL borrowers.  The Department directed loan holders to suspend due diligence activities for certain borrowers from the date of the hurricane until February 28, 2006.  This suspension of due diligence activities has now been extended until April 30, 2006.  This waiver applies to all borrowers who lived, worked, or attended school in either a Hurricane Katrina or Rita affected, federally-declared disaster area.

Loan Forbearance – In “Hurricane Katrina Information – Electronic Announcement #7” and “Hurricane Rita Information – Electronic Announcement #4” (November 1, 2005), the Department provided an automatic administrative forbearance on loan repayments through February 28, 2006, for all FFEL, Direct Loan, and Perkins Loan borrowers residing in, employed in, or attending schools located in federally-declared Katrina and Rita disaster areas.  The Department will be flexible in granting forbearances to borrowers on a case-by-case basis after this date for loans that it holds, and encourages FFEL lenders and institutions participating in the Federal Perkins Loan Program to do so as well. The Secretary waives the regulations in 34 CFR 674.33(d) requiring written requests in the Federal Perkins Loan Program and supporting documentation for those forbearances granted on a case-by-case basis after that date.  Such practices may continue through June 30, 2006.

Interruptions – The Department is modifying certain loan program regulations that govern borrower benefits such as loan cancellations and discharges that would otherwise require uninterrupted periods of employment, service, or payments.  These modifications will permit interruptions of those periods without causing a loss of eligibility for the related benefits.  Specifically, the Secretary modifies the following requirements:

· Loan Cancellation – Depending on which Title IV loan the borrower has and when the borrower first took out the loan, a borrower may qualify for a loan cancellation for full-time employment in specified occupations (such as teaching, childcare, or law enforcement).  The requirements for these cancellations are included in 34 CFR 674.53, 674.55, 674.56, 674.57, 674.58, 674.60, 682.215, and 685.217.  Generally, to qualify for loan cancellation, borrowers must perform uninterrupted, otherwise qualifying service for a specified length of time. The Secretary is waiving the requirements that apply to the various loan cancellations that require periods of service to be uninterrupted and/or consecutive, if the reason for the interruption is related to the borrower's status as an affected individual. Therefore, an interruption in the required service for any period beginning on the date of the relevant hurricane and continuing through June 30, 2006, will not be considered an interruption in determining whether the borrower is eligible to receive an otherwise eligible loan cancellation. The Secretary will apply the waivers described in this paragraph to loans held by the Department.
· Missed Consecutive Payments – In order to rehabilitate a defaulted loan under the FFEL, Direct Loan, or Perkins Loan programs, have eligibility for Title IV, HEA student assistance reinstated after defaulting on a student loan (or being required to repay a Title IV grant overpayment), or to consolidate a defaulted loan, a borrower must make a specified number of consecutive, monthly, on-time payments.  For borrowers that lived, worked, or attended school at an institution located in an area declared for individual and public assistance related to Hurricanes Katrina or Rita, a loan holder should not treat any missed payments from the date of the relevant hurricane until June 30, 2006, as an interruption.  The Secretary waives the provisions in 34 CFR 674.39(a)(2), 682.405(a)(2), and 685.211(f)(1) to allow for such treatment through June 30, 2006.
Documentation Requirements for Loan Holders – The Department is waiving certain regulations that require a loan holder to gather specific documentation before taking certain actions.  Loan holders, including lenders guaranty agencies in the FFEL Program, and institutions participating in the Perkins Loan program, may accept the alternate documentation described below if required documentation is not available for a borrower because of Hurricanes Katrina and Rita (the Department will accept the same alternate documentation in the Direct Loan Program): 

· Rely on alternative forms of documentation (e.g., a record of a borrower’s financial assistance from FEMA) when granting an economic hardship deferment (34 CFR 674.34(e), 682.210(s)(6), and 685.204(b)(3));

· Allow borrowers to self-certify unemployment status for a six-month period following the end of the administrative forbearance period when granting an unemployment deferment (34 CFR  682.210(h), and 685.204(b)(2)); and

· Suspend collection activity or discharge loans based on reliable information (e.g., obituary notices and published listings of hurricane related deaths) relating to the death of a borrower (34 CFR 674.61(a), 682.402(b)(2), and 685.212(a)).

This waiver of the documentation requirements applies to actions taken by lenders, guaranty agencies, and institutions through June 30, 2006.

II.  Summary and Extension of Prior Guidance

Professional Judgment – Section 479A of the HEA specifically gives financial aid administrators (FAAs) the authority to use their discretion to make adjustments, on a case-by-case basis, to the data items that are used to determine a student’s eligibility for federal student aid to more accurately reflect the financial need of the student.  Due to the severity of the impact of Hurricane Katrina, “Hurricane Katrina Information – Electronic Announcement #5” (September 16, 2005) reiterated guidance in Dear Colleague Letter GEN-04-04 to strongly encourage institutions to use such authority.  The guidance in GEN-04-04 also applies to the treatment of students and families affected by Hurricane Rita.

Note that Pub. L. 109-148 provides specifically that an FAA will be considered to be making an adjustment in accordance with Section 479A(a) of the HEA if the FAA makes the adjustment with respect to the calculation of the expected student or parent contribution (or both) for an affected student, or for a student or parent who resides or resided on August 29, 2005, or was employed on August 29, 2005, in an area affected by a Gulf hurricane disaster.  The FAA must document the need for any adjustment and what adjustment is made.  While this special treatment is available only through June 30, 2006, the FAA can continue to exercise professional judgment in accordance with Section 479A of the HEA after that date.  
Verification – In the “Hurricane Katrina Information – Electronic Announcement #5” (September 16, 2005), the Secretary announced that the Department will not enforce the verification requirements in the regulations (Part 668, Subpart E) for the 2005-06 award year for any student an institution determines is unable to provide required verification documentation because of the impact of Hurricane Katrina.  This policy is also discussed in Dear Colleague Letter GEN-04-04 and, therefore, also applies to students affected by Hurricane Rita.  Accordingly, for students and their families who reside (or resided as of the date of the hurricane) in areas designated by FEMA as eligible for individual and public assistance as a result of Hurricanes Katrina and Rita, the Secretary is, through this document, extending this verification waiver to the 2006-07 award year.  FAAs are also reminded that they must document their exercise of this waiver in the Department’s Common Origination and Disbursement (COD) system.  Nothing in this guidance prohibits an institution from performing verification if it has reason to believe that information on the Institutional Student Information Record is incorrect.
Satisfactory Academic Progress – In Dear Colleague Letter GEN-04-04, the Department provided guidance on the application of the satisfactory academic progress requirements for students affected by a natural disaster.  Due to problems resulting from Hurricanes Katrina and Rita, some students may not be able to meet satisfactory academic progress requirements.  Institutions may use the “other special circumstances” provision in 34 CFR 668.34(c)(3) to find that a student is meeting these requirements despite not meeting the institution’s regular satisfactory academic progress standards because of the hurricane.  Because this is permitted under existing regulations, there is no deadline for institutions using this authority.   
Length of Academic Year – In “Hurricane Katrina Information – Electronic 

Announcement #6” (September 30, 2005), the Department announced that it would permit institutions located in federally-declared Hurricane Katrina disaster areas in Alabama, Louisiana, and Mississippi that offer a two-year program leading to an associate’s degree or a four-year program leading to a baccalaureate degree, to reduce the length of their academic year for 2005-06 from a minimum of 30 weeks of instructional time to a minimum of 26 weeks.  The announcement made clear that, as required in 34 CFR 668.3(c)(3)(i), an affected institution must obtain approval from the appropriate state licensing and accrediting agency before implementing the reduced academic year. 
Similarly, in “Hurricane Rita Information – Electronic Announcement #2” (September 30, 2005), the Secretary announced that she would consider, on a case-by-case basis, requests from institutions in Texas and Louisiana that offer a two-year program leading to an associate’s degree or a four-year program leading to a baccalaureate degree to shorten their academic year from 30 weeks to 26 weeks.  Again, the announcement made clear that, as required in 34 CFR 668.3(c)(3)(i), an affected institution must obtain approval from the appropriate state licensing and accrediting agency before implementing the reduced academic year.  Any approved reduction to the  length of an institution’s academic year will expire at the end of June 30, 2006.

Lost Records – Due to the hurricanes, we expect that some institutions located in the federally-declared disaster areas may find that certain records and documentation they are required to maintain may no longer be available or have been rendered illegible.  
· Student Records (34 CFR 668.24) – As described in Dear Colleague Letter GEN-04-04, institutions must attempt to reconstruct financial aid records (including student employment records and Perkins Loan promissory notes), but will not be held responsible for records and documentation that, as a result of the hurricanes, cannot be reconstructed.  An institution must maintain documentation identifying the types or categories of records that were lost due to the hurricanes.  

· Campus Security, Equity in Athletics Disclosure Act (EADA), Integrated Postsecondary Education Data System (IPEDS), and Student Right To Know Reporting – The Department contacted affected institutions in October 2005 and extended, as appropriate, the reporting deadlines for campus crime data, equity in athletics data, Student Right to Know, and IPEDS reporting requirements to allow institutions additional time to collect and report the data.  An institution that lost some or all of its records and is not able to provide the required data for calendar year 2005 or academic year 2005-06, must report whatever partial data it has.  The institution must note why particular information is not provided.  Institutions that find that they are unable to report such data should notify the appropriate Federal Student Aid (FSA) Area Case Team.  Also, the Department will not take an enforcement action against institutions that have lost records to support reports for prior years as a result of the hurricanes.

· Annual Audit Submission (Financial and Compliance) – In a Federal Register Notice published on September 9, 2005 (70 FR 53640), the Department provided institutions and third-party servicers located in federally-declared Katrina disaster areas with an additional 90 days to complete and submit required audits.  Similar guidance was provided for institutions and third-party servicers affected by Hurricane Rita in “Hurricane Rita Information – Electronic Announcement #3” (October 17, 2005).  Institutions and third-party servicers that are unable to complete the required audits because of the loss of records should contact their FSA Area Case Team as soon as possible.

· Extension of Submission Deadlines for Disbursement Records – On September 9, 2005, the Department published a Notice in the Federal Register (70 FR 53640) extending to December 1, 2005, the deadlines for submission of Pell Grant and Direct Loan records to the Department for institutions directly affected by Hurricane Katrina  (Also see “Hurricane Katrina Information – Electronic Announcement #2” (September 9, 2005)).  Similar guidance was provided for institutions directly affected by Hurricane Rita in “Hurricane Rita Information – Electronic Announcement #3” (October 17, 2005).  These deadlines are extended through June 30, 2006, for institutions with their main campus in areas designated by FEMA as eligible for individual and public assistance as a result of Hurricanes Katrina and Rita and that were closed for 30 days or more and the institution still does not have access to the required records. 
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