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DEPARTMENT OF EDUCATION

34 CFR Parts 682 and 685
RIN 1845-AA00

Federal Family Education Loan
Program and William D. Ford Federal
Direct Loan Program

AGENCY: Department of Education.
ACTION: Final regulations.

SUMMARY: The Secretary amends the
Federal Family Education Loan (FFEL)
Program regulations and the William D.
Ford Federal Direct Loan (Direct Loan)
Program regulations. These final
regulations are needed to implement
recently enacted changes to the Higher
Education Act of 1965, as amended
(HEA) made by the Higher Education
Amendments of 1998 (1998
Amendments). The final regulations
deal with provisions of the 1998
Amendments that affect FFEL
borrowers, schools, lenders, and
guaranty agencies and Direct Loan
borrowers and schools. These final
regulations seek to improve the
efficiency of Federal student aid
programs, and, by so doing, to improve
their capacity to enhance opportunities
for postsecondary education.

DATES: Effective Date: These regulations
are effective July 1, 2000.

Implementation Date: The Secretary
has determined, in accordance with
section 482(c)(2)(A) of the HEA (20
U.S.C. 1089(c)(2)(A)), that FFEL and
Direct Loan program participants may,
at their discretion, choose to implement
certain provisions of §§682.102,
682.200, 682.202, 682.206, 682.401,
682.402, 682.406, 682.409, 682.414,
682.604, 682.610, 685.102, 685.201,
685.304, and 685.402 on or after
November 1, 1999. For further
information see “Implementation Date
of These Regulations’ under the
SUPPLEMENTARY INFORMATION section of
this preamble.

FOR FURTHER INFORMATION CONTACT: For
the FFEL Program, Ms. Patsy Beavan, or
for the Direct Loan Program, Ms. Nicki
Meoli, U.S. Department of Education,
400 Maryland Avenue, SW., Room 3045,
Regional Office Building 3, Washington,
DC 20202-5346. Telephone: (202) 708—
8242. If you use a telecommunications
device for the deaf (TDD), you may call
the Federal Information Relay Service
(FIRS) at 1-800—877-8339.

Individuals with disabilities may
obtain this document in an alternative
format (e.g., Braille, large print,
audiotape, or computer diskette) on
request to one of the contact persons
listed in the preceding paragraph.

SUPPLEMENTARY INFORMATION: These
regulations implement certain changes
made to the HEA by the 1998
Amendments (Pub. L. 105-244) that
affect the FFEL and Direct Loan
programs.

On August 10, 1999, the Secretary
published a notice of proposed
rulemaking (NPRM) for the FFEL and
Direct Loan programs in the Federal
Register (64 FR 43428). In the preamble
to the NPRM, the Secretary discussed on
pages 43429 to 43438 the following
proposed changes:

FFEL Program Changes

» Amending § 682.102(a) to require
the use of the Free Application for
Federal Student Aid (FAFSA) as the
application for FFEL subsidized and
unsubsidized Stafford loans beginning
in academic year 1999-2000 and to
reflect the use of a Master Promissory
Note (MPN) that would allow borrowers
to receive, in addition to an initial loan,
additional loans for the same or
subsequent periods.

» Amending § 682.200(b) to revise the
definition of ““Lender” to permit lenders
to provide assistance to schools that is
comparable to the kinds of assistance
provided by the Secretary under, or in
furtherance of, the Direct Loan Program.

« Amending §682.201(c)(1)(i)(D) and
(E) to prohibit a borrower from receiving
an FFEL Consolidation loan to repay a
loan made under the HEA on which the
borrower is subject to a judgment
secured through litigation or to an
administrative wage garnishment order.

» Amending §682.201(c)(1)(iv)(B) to
permit a borrower who has multiple
FFEL Program holders to apply to any
eligible FFEL lender for an FFEL
Consolidation loan.

» Amending §682.201(d)(2) to
expand the universe of loans that may
be included in an FFEL Consolidation
loan.

* Amending § 682.202(a) to include
the interest rate formulas that apply to
subsidized Stafford, unsubsidized
Stafford, and PLUS loans that are first
disbursed on or after October 1, 1998
and before July 1, 2003 and interest rate
formulas for Consolidation loans.

* Amending § 682.202(b) to reflect
that a lender may add accrued interest
to the principal (capitalization) of an
unsubsidized Stafford loan only when
the loan enters repayment, at the
expiration of a period of authorized
deferment, at the expiration of a period
of authorized forbearance, and when the
borrower defaults. This section also
provides that, for loans first disbursed
on or after July 1, 2000, periods of
forbearance on both subsidized and

unsubsidized Stafford loans would be
covered by the new capitalization rules.

« Amending §682.202(c) to permit a
lender to assess a lower origination fee
to a borrower demonstrating ‘‘greater
financial need,” as determined by the
borrower’s adjusted gross income and to
allow a lender to consider a borrower as
demonstrating greater financial need
if—

« The borrower’s expected family
contribution (EFC) used to determine
eligibility for the loan is equal to or less
than the maximum qualifying EFC for a
Federal Pell Grant at the time the loan
is certified;

¢ The borrower qualifies for a
subsidized Stafford loan; or

« The borrower qualifies according to
a comparable alternative standard
approved by the Secretary.

* Amending § 682.206 to conform to
changes made in §682.603 related to
loan certification of borrower eligibility
by the school and § 682.401 related to
the use of the MPN.

¢ Amending § 682.207 to require
lenders to disburse loans in a single
installment (rather than in multiple
installments as generally required) if so
directed by a school that meets the
criteria specified in §682.604.

* Amending § 682.209(a)(7)(ix) to
require a lender to offer new FFEL
borrowers, including FFEL
Consolidation loan borrowers, whose
total outstanding FFEL loans exceed
$30,000, an extended repayment plan
with fixed or graduated repayment
amounts to be paid over a period not to
exceed 25 years.

« Amending §682.301(a)(3) to
include the authority for payment of
interest subsidy during a period of
authorized deferment on the portion of
an FFEL Consolidation loan that repaid
a subsidized FFEL or Direct Loan
program loan.

« Amending § 682.402(h)(1)(iv) to
provide that a lack of evidence of a
borrower’s confirmation for subsequent
loans made under an MPN will not lead
to a denial of claim payment to the
lender unless the loan is found to be
unenforceable.

* Amending §682.402(i)(1)(i) to
reflect amendments to the Bankruptcy
Code that eliminated the seven-year
repayment standard for discharge of
FFEL Program loans for bankruptcy
petitions filed on or after October 8,
1998 and establish undue hardship as
the only criteria for a bankruptcy
discharge.

* Amending § 682.402(i)(1)(iv) to
revise lender and guaranty agency claim
filing procedures related to loans for
which bankruptcy petitions are filed.
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* Amending §682.414(a)(4) and (5) to
require lenders to maintain
documentation of the confirmation
processes the lender and the school
used for subsequent loans under an
MPN and specify that a lender or
guaranty agency may, to accommodate
the MPN process, retain a true and exact
copy of the promissory note rather than
the original note.

« Amending §682.603(b) to require a
school to certify only the loan amount
for which the borrower is eligible and to
provide a disbursement schedule to the
lender.

FFEL and Direct Loan Program Changes

* Amending §8 682.200(b) and
685.102(b) to—

« Reflect that the length of time
a borrower is delinquent before a default
occurs on an FFEL or Direct Loan
program loan is 270 days for a loan
repayable in monthly installments and
330 days for FFEL Program loans
repayable less frequently than monthly;

« Reflect that schools now are
required to include veterans’
educational benefits paid under Chapter
30 of Title 38 of the United States Code
and national service education awards
or post-service benefits under Title | of
the National and Community Service
Act of 1990 (Americorps) as estimated
financial assistance for the purpose of
determining a borrower’s eligibility for
unsubsidized FFEL and Direct Loan
program loans; and

¢ Define the term “master
promissory note” (MPN) as a
promissory note under which a
borrower may receive loans for a single
academic year or multiple academic
years.

* Amending §8682.204 and 685.203
to modify the method for calculating the
reduced annual loan limits that apply to
FFEL and Direct Loan borrowers
enrolled in programs of study or
remaining balances of programs of study
that are less than an academic year in
length and to specify annual loan limits
for non-degree preparatory and teaching
credential coursework.

* Amending §§ 682.207(e),
682.603(g), 682.604(c), 685.301(b) and
685.303(b) to reflect that an FFEL or
Direct loan program school is exempt
from the multiple disbursement
requirement for single-term loans and
the delayed delivery requirement if—

e The school’s FFEL cohort
default rate, Direct Loan Program cohort
rate, or weighted average cohort rate is
less than 10 percent for each of the three
most recent fiscal years for which data
are available; or

« The school is certifying or
originating a loan to cover the cost of

attendance in a study abroad program
and has an FFEL cohort default rate,
Direct Loan Program cohort rate, or
weighted average cohort rate of less than
five percent for the single most recent
fiscal year for which data are available.

+ Amending §§ 682.209(a)(6) and
685.207(b) and (c) to exclude certain
periods of service by a borrower in the
Armed Forces from the six-month grace
period for FFEL and Direct Loan
program borrowers.

+ Amending §§682.210(c) and
685.204(b) to reflect that FFEL lenders
and the Secretary may determine a
borrower’s eligibility for an in-school
deferment when—

e The borrower submits a request
for deferment along with documentation
verifying the borrower’s eligibility for
the deferment to the borrower’s FFEL
lender, or the Secretary for a Direct
Loan;

e The borrower’s FFEL lender, or
the Secretary for a Direct Loan, receives
either a newly completed loan
certification or, as part of the MPN
process, information from the
borrower’s school indicating that the
borrower is eligible to receive a new
loan; or

e The borrower’s FFEL lender, or
the Secretary for a Direct Loan, receives
student status information from the
borrower’s school, either directly or
indirectly, indicating that the borrower
is enrolled on at least a half-time basis.

* Amending §682.210(h) to permit
borrowers who are eligible for
unemployment insurance benefits to
submit evidence of their eligibility for
the benefits to their FFEL lender, or to
the Secretary for a Direct Loan (see
§685.204(b)(2)), to qualify for initial and
subsequent periods of an
unemployment deferment.

+ Amending §§682.211(f)(9) and
685.205(b)(9) to permit an FFEL lender,
and the Secretary for a Direct Loan, to
grant a forbearance to a borrower for a
period not to exceed 60 days after the
borrower requests a deferment, a
forbearance, a change in repayment
plan, or a consolidation loan.

+ Amending §8682.401(d) and
685.402 to state the requirements that a
school must meet to be authorized to
use a single MPN as the basis for
multiple loans obtained by a borrower.

« Amending 88 682.402, 685.212, and
685.215 to provide for discharge of the
amount of a borrower’s FFEL or Direct
Loan program loan disbursed on or after
January 1, 1986 that should have been
refunded by the borrower’s school.

* Amending 88 682.604(f) and (g) and
685.304(a) and (b) to permit schools to
use electronic means to provide initial
counseling and exit counseling to

borrowers and to require two additional
counseling elements based on new
statutory initiatives.

* Amending § 685.300 to provide
schools the option to participate in one
or more of the loan programs
(subsidized, unsubsidized, and PLUS)
under the FFEL and Direct Loan
programs.

These final regulations contain
several changes from the NPRM. We
fully explain these changes in the
Analysis of Comments and Changes
elsewhere in this preamble.

Implementation Date of These
Regulations

Section 482(c) of the HEA requires
that regulations affecting programs
under Title 1V of the HEA be published
in final form by November 1 prior to the
start of the award year (which begins
July 1) in which they apply. However,
that section also permits the Secretary to
designate any regulation as one that an
entity subject to the regulation may
choose to implement earlier. If the
Secretary designates a regulation for
early implementation, he may specify
when and under what conditions the
entity may implement it. Under this
authority, the Secretary has designated
the following regulations for early
implementation:

§8682.102, 682.200, 682.206, 682.401,
682.402, 682.406, 682.409, 682.414,
682.604, 682.610, 685.102(b),
685.201(a), and 685.402(f)—Upon
publication, the provisions in these
regulations related to the Master
Promissory Note (MPN) may be
implemented by borrowers, schools,
lenders, and guaranty agencies in the
FFEL Program and borrowers and
schools in the Direct Loan Program at
their discretion. This means that
participants in both the FFEL and Direct
Loan programs may begin using a single
MPN as the basis for multiple loans
obtained by a borrower as long as they
do so consistent with all regulatory
provisions and accompanying
discussion related to use of the MPN
that are included in this final rule.

Section 682.200(b) Definition of
Lender—Upon publication, these
regulations may be implemented by
FFEL lenders at their discretion. This
means that FFEL lenders may provide
assistance to schools comparable to the
kinds of assistance provided by the
Secretary to schools under, or in
furtherance of, the Direct Loan Program.

Section 682.202(c)—Upon
publication, these regulations may be
implemented by FFEL lenders at their
discretion. This means that FFEL
lenders may assess a lower origination
fee to a borrower demonstrating ‘““greater
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financial need” as provided in these
regulations.

Section 682.604(f)(2)(i),
682.604(g)(2)(vii), 685.304(a)(3)(i), and
685.304(b)(4)(vii)—Upon publication,
these regulations may be implemented
by FFEL and Direct Loan program
schools at their discretion. This means
that schools may explain the use of an
MPN during initial counseling and
review information on the availability of
the Department’s Student Loan
Ombudsman’s office during exit
counseling.

Analysis of Comments and Changes

The regulations in this document
were developed through the use of
negotiated rulemaking. Section 492 of
the HEA requires that, before publishing
any proposed regulations to implement
programs under Title IV of the HEA, the
Secretary obtain public involvement in
the development of the proposed
regulations. After obtaining advice and
recommendations, the Secretary must
conduct a negotiated rulemaking
process to develop the proposed
regulations. All proposed regulations
must conform to agreements resulting
from the negotiated rulemaking process
unless the Secretary reopens that
process or explains any departure from
the agreements to the negotiated
rulemaking participants.

These regulations were published in
proposed form on August 10, 1999 in
conformance with the consensus of the
negotiated rulemaking committee.
Under the committee’s protocols,
consensus meant that no member of the
committee dissented from the agreed-
upon language. The Secretary invited
comments on the proposed regulations
by September 15, 1999 and several
comments were received. An analysis of
the comments and of the changes in the
proposed regulations follows.

We discuss substantive issues under
the sections of the regulations to which
they pertain. Generally, we do not
address technical and other minor
changes—and suggested changes the
law does not authorize the Secretary to
make.

These final regulations address
changes that are specific to the FFEL
Program and changes that are common
to both the FFEL and Direct Loan
programs. The following analysis begins
with comments and changes that affect
only the FFEL Program, followed by
comments and changes that affect both
the FFEL and Direct Loan programs.

Federal Family Education Loan
Program

Section 682.102—Consolidation Loan
Application

Comment: Several commenters
representing guaranty agencies, lenders,
and servicers recommended that we
clarify §682.102(d) to explain which
holder(s) must be contacted for a
Consolidation loan when a married
couple wants to jointly consolidate their
loans. The commenters suggested that
the proposed language appears to
require a married couple seeking a joint
Consolidation loan to contact all the
holders for one of the applicant’s loans
before being able to consolidate if either
or both applicants have multiple
holders.

Discussion: We agree that this
language needs to be revised to be
consistent with §682.201(c)(2)(ii). If
each of the applicants has only one
holder, then only the holder for one of
the applicants must be contacted. If
either or both applicants have multiple
loan holders, the applicants are
permitted to submit the application to
any lender participating in the
Consolidation Loan Program.

Change: We have revised § 682.102(d)
to clarify the application requirements
for married borrowers who want a joint
Consolidation loan.

Section 682.200—Definitions
Lender-Prohibited Inducements

Comment: A commenter representing
a guaranty agency suggested that we
clarify that the inducement provision
applies only to originating lenders.

Discussion: We do not believe that the
inducement prohibition applies only to
originating lenders. The HEA clearly
states that the term “‘eligible lender”
does not include any lender that offers,
directly or indirectly, points, premiums,
payments or other inducements, to any
educational institution or individual in
order to secure applicants. The statute
does not distinguish between
originating lenders and other loan
holders.

Change: None.

Repayment Period

Comment: Some commenters
recommended that we clarify that the
25-year extended repayment schedule is
available to PLUS loan borrowers.

Discussion: We agree with the
commenters.

Change: We have revised the
definition of ““Repayment period” in
§682.200(b) to specifically reference
PLUS loan borrowers.

Section 682.201—Eligible Borrowers
Consolidation Loans

Comment: Some commenters
suggested that § 682.201(c)(1) should be
restructured to clarify that loans subject
to litigation or administrative wage
garnishment are eligible for inclusion in
a Consolidation loan (including during
the 180-day period for adding loans to
a Consolidation loan) once the judgment
or wage garnishment order is vacated,
even if the judgment or order is in place
at the time the borrower applies for the
Consolidation loan. The commenters
pointed out that the restriction in
section 428C(a)(3)(A)(ii) of the HEA
need not be read to apply to the
prohibition against consolidating loans
which are subject to a judgment or wage
garnishment order contained in section
428C(a)(3)(A)(i) of the HEA. Instead, the
restriction applies only to defining an
eligible borrower’s status on the loans to
be consolidated. The commenters
believe this clarification will ensure that
a borrower is not prevented from
consolidating a loan which was subject
to a judgment or wage garnishment
order at the time of application,
provided the order is vacated prior to
consolidating the loan and will also
protect the federal fiscal interest by
allowing the guarantor to ensure that the
borrower has completed the application
process before the guarantor cancels the
judgment or garnishment order.

Discussion: We agree with the
commenters that this change will
preserve a borrower’s eligibility to
consolidate while protecting the federal
fiscal interest. We agree with the
commenters that it is prudent for the
holder to delay vacating a judgment or
canceling a wage garnishment order
until after the borrower has completed
the consolidation process. We
understand the commenters’ concern
that if a borrower applies for a
Consolidation loan and the holder
vacates the loan prior to the
consolidation, the borrower may not
follow through.

Change: We have revised
§682.201(c)(1) to permit lenders to
consolidate loans based on the status of
the loans at the time of consolidation,
not the time of application.

Comment: Some commenters stated
that they believed that proposed
§682.201(d), that specifies when a
borrower’s eligibility to receive a
Consolidation loan terminates, conflicts
with §682.201(e) that specifies when a
Consolidation loan borrower may
consolidate an existing Consolidation
loan. The commenters believe it is
unclear whether the permission to
consolidate a Consolidation loan in
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paragraph (e) overrides paragraph (d)(1),
which states that a borrower’s eligibility
to obtain a new Consolidation loan is
terminated upon receipt of a
Consolidation loan except where the
borrower receives a new loan after the
date of the original consolidation. The
commenters also suggested that we
clarify that a married couple may
consolidate their individual
Consolidation loans into a single joint
Consolidation loan.

Discussion: As reflected in
§682.201(e), a Consolidation loan
borrower may obtain a new
Consolidation loan if the borrower
consolidates the outstanding
Consolidation loan with at least one
other eligible loan. A borrower is not
required to obtain a new loan in order
to consolidate. Also, as the commenters
noted, a married couple may
consolidate their respective
Consolidation loans into a single joint
Consolidation loan without either
borrower being required to obtain a new
loan.

Change: We have restructured
§682.201(d) and (e) to clarify the
circumstances under which borrowers
may consolidate an outstanding
Consolidation loan to address the
commenters’ concerns.

Section 682.202—Permissible Charges
by Lenders to Borrowers Interest Rates

Comment: Several commenters
recommended that § 682.202(a)(1)(vii)
be revised to specify that the interest
rate formula included in this paragraph
applies to a Stafford loan for which the
first disbursement was made on or after
July 1, 1995 and prior to July 1, 1998
without reference to the period of
enrollment for which the loan was
made. The commenters pointed out that
although Dear Colleague Letter 93—L—
161 (dated November 1993), which
summarized the interest rate change for
the period July 1, 1995 and prior to July
1, 1998, included a reference to the
period of enrollment for Stafford loans
made on or after July 1, 1995 (as well
as for loans made on or after July 1,
1998), subsequent guidance issued by
the Department (e.g., annual
memoranda regarding applicable
interest rates) did not include this
reference for the 1995-1998 period.

Discussion: We agree with the
commenters.

Change: We have revised
§682.202(a)(1)(vii) to delete reference to
a period of enrollment that includes or
begins on or after July 1, 1995.

Comment: Several commenters
suggested that § 682.202(a)(3)(iii) be
revised to delete the reference in the
SLS interest rate formula to *‘the period

of enrollment that began prior to July 1,
1994" because this paragraph applied to
SLS loans made on or after October 1,
1992 through the cessation of the SLS
Program on July 1, 1994. The
commenters pointed out that Dear
Colleague Letter 93—-L-161 (dated
November 1993), summarizing Public
Law 103-66, specified that the
termination of the SLS program was
effective for periods of enrollment that
began on or after July 1, 1994, without
regard to the loan disbursement date.

Discussion: We agree with the
commenters.

Change: We have removed the
technical change proposed in
§682.202(a)(3)(iii) in the NPRM
referencing loans disbursed prior to July
1, 1994,

Comment: In response to the
Secretary’s request for comments on
how to make these proposed regulations
easier to understand, a major association
representing credit unions suggested
that for clarity, we provide an example
to clarify the regulatory requirement to
use weighted average interest rates for
Consolidation loans.

Discussion: The weighted average
interest rate used for Consolidation
loans in both the FFEL and Direct Loan
programs should be calculated based on
the interest rates that apply to the loans
being consolidated at the time the loan
holders complete the verification
certificates. In making the calculation, it
is important to note that an interest rate
that is lower than the repayment period
rate applies to most subsidized and
unsubsidized Stafford loans in the FFEL
and Direct Loan programs during the in-
school, grace, and deferment periods.
This affects the calculation of the
weighted average interest rate. If, for
example, a loan is in a grace period at
the time the loan holder completes the
verification certificate, the lower grace
period interest rate would be used in the
calculation of the weighted average
interest rate on the Consolidation loan.
Conversely, if the borrower applies for
a Consolidation loan after entering
repayment on a loan, the higher
repayment interest rate of the loan being
consolidated would be used in
calculating the weighted average
interest rate on the Consolidation loan.

The weighted average interest rate is
a single interest rate that is calculated
by using the borrower’s loan balances
and the current annual interest rate for
each of the borrower’s loans.

For example: A borrower has two
subsidized Federal Stafford Loans, one
for $10,000 and the other for $5,000,
both with an interest rate of 8.25
percent. The borrower also has a $3,500
unsubsidized Federal Stafford Loan

with an interest rate of 7.46 percent and
a $3,000 Federal Perkins Loan with a 5.0
percent interest rate. The borrower
consolidates these loans.

The following steps outline one way
to calculate the weighted average
interest rate:

1. Multiply the balance of each loan
being consolidated by the interest rate
that applies to that loan at the time the
verification certificate is completed.

2. Add the calculated interest
amounts for all loans being consolidated
(%$1,648.60).

3. Add the loan balances for all loans
being consolidated ($21,500).

4. Divide the sum of the calculated
interest amounts by the sum of the loan
balance amounts (7.66%b).

5. Round the quotient (the answer to
Step 4) to the nearest higher one-eighth
of one percent (7.75%).

6. Compare the result in Step 5 to the
8.25% maximum interest rate and
determine which is lower. The lower of
the two rates is the borrower’s fixed
interest rate for the Consolidation loan.

The weighted average interest rate for
the borrower in this example is 7.75%.

Change: None.

Origination Fee

Comment: Several commenters
pointed out that in §682.202(c)(2)(i) the
term “minimum” was incorrectly used
rather than “maximum’ when
referencing the criteria for charging a
lower origination fee to some borrowers.

Discussion: We agree with the
commenters that the term “minimum”
was inadvertently used and is not
consistent with the language in the
preamble to the NPRM. To be eligible
for a lower origination fee under this
provision, the borrower’s EFC used to
determine the eligibility for the loan
must be equal to or less than the
maximum qualifying EFC for a Federal
Pell Grant at the time the loan is
certified.

Change: We have revised
§682.202(c)(2)(i) to replace “minimum’”’
with “maximum.”

Comment: Two commenters
representing national lenders objected
to proposed § 682.202(c)(4) that would
provide that, for purposes of
determining whether a lender is
charging all similarly situated borrowers
the same origination fee, all lenders
under common ownership, including
ownership by a common holding
company, constitute a single lender. The
commenters argued that this provision
violates the plain language of the HEA
and conflicts with Congressional intent
and settled administrative policy
underlying the Federal banking laws.
They further stated that this provision is
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not needed to prevent manipulation of
bank subsidiaries of bank holding
companies to circumvent the
nondiscrimination provision. They
stated that it unfairly places subsidiaries
of large bank holding companies at a
competitive disadvantage in specific
geographic areas in which they provide
loans. The commenters also argued that
the proposed regulations will eliminate
competition in the FFEL program,
providing some state secondary markets
or primary lenders a stranglehold in
certain states. They contended that
subsidiaries that previously have
maintained separate origination fee
discount policies to compete in state or
regional markets would be required to
apply one fee policy across the country,
leaving them no choice but to withdraw
from certain markets. One of the
commenters noted that they had
maintained a system-wide policy for
their subsidiaries which was
geographically based, allowing the
particular subsidiary to establish its
policy in its geographical area and they
recommended that the Secretary not
disregard such systems, particularly
those that predate the enactment of the
nondiscrimination provision.

Discussion: In light of the
commenters’ concerns, we have
reconsidered the manner in which the
proposed regulation would have applied
the origination fee non-discrimination
provisions. We do not believe that
implementing this provision of the law
to ensure greater equality in the
origination fees assessed to similarly
situated FFEL borrowers should have
the unintended negative consequence of
reducing competition in the FFEL
Program and limiting a borrower’s
choice of a lender. We believe that
another approach to applying the
provision could be used to prevent
manipulation with intent to circumvent
the law while preserving lender choice,
access, and competition. Therefore, we
have decided that a state-based rather
than a nationwide approach to applying
the origination fee non-discrimination
provision should be used. We believe
that a state-based approach to applying
the provision will prevent manipulation
by lenders with the intent to circumvent
the law while preserving lender choice,
access, and competition in the FFEL
Program. Moreover, we believe that a
state-based application of the
requirements addresses the commenters’
concerns that national and multi-state
lenders will be prevented from
competing effectively and may be forced
to leave certain markets.

Change: Section 682.202(c) has been
revised to clarify the definition of lender
to provide that any lending entity,

including any multi-state lending entity,
that makes loans in a particular state,
must apply any policy of lower
origination fees consistently to all
borrowers residing in that state or who
attend school in that state.

Comment: One commenter
recommended that we clarify the
documentation a lender should use to
demonstrate the borrower’s ‘‘greater
financial need” for origination fee
discount purposes.

Discussion: We believe that it is
important to provide lenders with
flexibility in this area and therefore
decline to regulate documentation
standards that a lender must use to
determine greater financial need.

Change: None

Section 682.206—Due Diligence in
Making a Loan

Comment: Some commenters
recommended that § 682.206(a)(1) be
revised to clarify that the lender’s
responsibilities and obligations in the
loan making process with respect to
having a borrower complete and sign
the promissory note applies only to a
borrower with subsequent loans (rather
than “multiple” loans) made under a
“valid”” MPN.

Discussion: We agree with the
commenters that the use of the term
““subsequent” loans is more appropriate
than using the term “multiple” loans.
However, we believe it is unnecessary to
specify that the MPN is “valid” because
a lender has no basis for relying on an
invalid or expired MPN for any reason.

Change: We have revised § 682.206(a)
by substituting “subsequent” for
“multiple.”

Section 682.209—Repayment of a Loan

Comment: Several commenters
recommended that § 682.209(a)(7)(ix) be
restructured to clarify that only those
borrowers who first obtained an FFEL
Program loan on or after October 7, 1998
and with outstanding debt totaling more
than $30,000 qualify for the extended
repayment plan. The commenters
suggested that, as proposed, the
regulations do not fully define the
eligibility criteria for an extended
repayment plan.

Discussion: We agree with the
commenters.

Change: We have revised
§682.209(a)(7)(ix) to clearly provide
that, under an extended repayment
schedule, a new borrower whose total
outstanding principal and interest in
FFEL loans exceeds $30,000 may repay
the loan on a fixed annual or graduated
repayment plan for a period that may
not exceed 25 years.

Comment: Several commenters
suggested that § 682.209(a)(8)(i) and (ii),
governing the period of time to repay a
loan, be revised to include reference to
the 25-year extended repayment plan.

Discussion: We agree with the
commenters.

Change: We have revised both
paragraphs to provide for repayment of
25 years under an extended repayment
plan.

Comment: Several commenters
suggested that § 682.209(h)(3)(ii) be
revised to clarify that defaulted Title IV
loans on which satisfactory repayment
arrangements have not been made may
not be taken into consideration when
determining the maximum repayment
period on a Consolidation loan.

Discussion: We believe that the
regulations clearly state that only a
defaulted Title IV loan on which
satisfactory repayment arrangements
have been made may be included for
purposes of establishing the maximum
repayment period for a Consolidation
loan. Otherwise, the regulations specify
that all defaulted loans, including non-
Title IV loans, may not be included in
the determination of the maximum
repayment period. However, to clarify
this point, we will specify in the
regulations that the balance used in
making this determination may not
include “‘any defaulted loans.”

Change: We have inserted the word
“any” before “defaulted loans” in
§682.209(h)(3)(ii).

Section 682.210—Deferment

Comment: Several commenters noted
that proposed §682.210(a)(3) indicates
that interest may be paid by the
Secretary for all or a portion of a
gualifying Consolidation loan that meets
the requirements under § 682.301 when
the loan is made. These commenters
recommended that the reference to
“when the loan is made” be deleted.
The commenters stated their belief that
this phrase was carried over from the
existing provision which addresses
Stafford loans only and could be
misunderstood as an indication that
loans added within the 180-day period
following the date a Consolidation loan
is made may not be eligible for interest
benefits.

Discussion: We agree with the
commenters that the phrase “when the
loan is made” could be misunderstood
to exclude from interest subsidy loans
added to a Consolidation loan within
the 180-day period following the date
the Consolidation loan is made.

Change: We have revised
§682.210(a)(3) by deleting the phrase
“when the loan is made.”
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Comment: Some commenters stated
that the parenthetical phrase ““(unless
based on the dependent’s status)”
following reference to the PLUS
program in 8682.210(c)(5) is irrelevant
and should be removed. The
commenters suggested this deletion is
appropriate because borrowers serving
in a medical internship or residency
program are prohibited by law from
receiving an in-school deferment,
regardless of whether the deferment is
on the borrower’s loan based on his or
her own service, or on a parent
borrower’s loan based on his or her
dependent’s service in the internship or
residency program.

Discussion: We disagree with the
commenters. The parenthetical
exception relates to the eligibility of a
parent PLUS borrower to defer a PLUS
loan based on their dependent son or
daughter’s attendance in school. We
have never interpreted the prohibition
to apply to an intern’s or resident’s
eligibility to defer a parent PLUS loan
based on the intern’s or resident’s
dependent’s in-school status.

Change: None.

Section 682.301—Eligibility of
Borrowers for Interest Benefits on
Stafford and Consolidation Loans

Comment: Several commenters
suggested that § 682.301(a)(3)(ii) should
be revised to clarify that to qualify for
interest benefits, a Consolidation loan
made on or after August 10, 1993, but
prior to November 13, 1997, must have
been comprised solely of subsidized
loans. The commenters believe that this
provision might be misinterpreted to
include Consolidation loans that
include but are not solely comprised of
subsidized Stafford loans.

Discussion: We do not agree that the
term “solely’”” needs to be added to
provide clarity. However, we have
determined that moving the word
“only”” would clarify the regulations.

Change: We have revised
§682.301(a)(3)(ii) to clarify that a
Consolidation loan borrower qualifies
for interest benefits if the loan
application was received on or after
August 10, 1993, but prior to November
13, 1997 and if the loan consolidates
only subsidized Stafford loans.

Comment: Numerous commenters
representing lenders, guaranty agencies,
servicers, and secondary markets
recommended that § 682.301(a)(iii) be
restructured to separately reflect the
statutory provision governing the
eligibility of Consolidation loans made
on or after November 13, 1997 and on
or after July 1, 2000 for interest
subsidies. The commenters indicated
that conflicting guidance has been

disseminated since November 13, 1997
regarding the loan types that may
comprise the subsidized portion of a
Consolidation loan for interest subsidy
purposes, specifically whether it
includes all subsidized FFEL loans or
only subsidized Stafford loans. These
commenters suggest that the final
regulations should clarify that lenders
are permitted to follow either of these
two approaches for loans made on or
after November 13, 1997 and prior to
July 1, 2000. The commenters further
recommended that the final regulations
should clarify that any regulatory
provision authorizing use of either
approach may be implemented earlier
than July 1, 2000.

Discussion: We understand that
lenders may have received differing
guidance on the scope of the interest
subsidy available to FFEL Consolidation
loan borrowers after the enactment of
the Emergency Student Loan
Consolidation Act of 1997 (Pub. L. 105—
78). However, we have identified only a
small subset of borrowers, specifically
subsidized Consolidation loan
borrowers who include their
Consolidation loans in a subsequent
Consolidation loan, as potentially
affected by the difference in guidance.
The commenters did not present any
evidence that the differing guidance for
this very small group of borrowers
represents a problem. We do not believe
that this speculative small problem
necessitates making a change in the
regulations. However, we remind
lenders that we are available to provide
technical assistance on a case-by-case
basis should it be necessary.

Change: None.

Section 682.401—Basic Program
Agreement

Comment: Several commenters
recommended t