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Institutional

Eligibility

CHAPTER 1

This chapter discusses the three types of institutions that are eligible to
participate in the Federal Student Aid (FSA) programs. If circumstances
change and a participating school no longer qualifies as an eligible

institution, it must notify the Department and carry out the closeout

procedures described in Chapter 12 of this Volume.

A school that wishes to participate in the FSA programs must
demonstrate that it is eligible to participate before it can be certified
for participation. A school must apply to and receive approval from the
Department of its eligibility to participate. Some schools apply only for
a designation as an eligible institution (they do not seek to participate)
so that students attending the school may receive deferments on
FSA program loans, or be eligible for the HOPE/Lifetime Learning
Scholarship tax credits or other non-FSA programs that require that
the school be FSA-eligible. The same application is used to apply for
both eligibility and certification for participation (see chapter 2).

THE THREE DEFINITIONS OF ELIGIBLE INSTITUTIONS

The regulations governing institutional eligibility define three
types of eligible institutions — institutions of higher education,
proprietary institutions of higher education, and postsecondary
vocational institutions. Under the three definitions, a school is eligible
to participate in all the FSA programs provided the school offers the
appropriate type of eligible program (see chart on next page). This
section covers the key elements of the three definitions, giving special
attention to those requirements that affect the definition of an eligible
program.

Although the criteria for the three types of institutions differ
somewhat, the definitions are not mutually exclusive. That is, a public
or private nonprofit institution may meet the definition of more than
one type of eligible institution.

INSTITUTIONAL CONTROL

The control of an institution distinguishes whether the institution
is public or private, nonprofit or for- profit. Under the institutional
definitions, an institution of higher education or a postsecondary vocational
institution can be either public or private, but is always nonprofit. A
proprietary institution of higher education is always a private, for-profit
institution.

CHAPTER 1 HIGHLIGHTS
0l Three definitions of eligible institutions
=> institution of higher education
=> proprietary institution of higher education
=> postsecondary vocational institution

ll Basic requirements

=> Legal authorization by a state

= Accreditation (and alternatives)

- Admissions standards (high school diploma,
recognized equivalent, home schooling)

Il Additional institutional eligibility factors
= 90/10 Rule

=> Correspondence courses/students
limitation

=> Incarcerated students limitation

=> Limitation on students admitted without
HS diploma or equivalent

=> Bankruptcy

=> Crimes involving FSA funds

1l Foreign schools eligible for FFEL programs

1l Related information

= Applying to participate, Volume 2,
Appendix A

- Closeout procedures, Volume 2, Appendix B
- Eligible program—VYolume 2, Chapter 4

=> Eligibility of ability-to-benefit students,
home-school students, and correspondence
students —Volume 1, Chapter 1.

Assessing your school’s
compliance

To assess your school’s compliance with
the provisions of this chapter see the FSA
Assessment module for “Institutional
Eligibility,” at
ifap.ed.gov/gahome/qaassessments/
institutionalelig.html
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Type and Control of Eligible Institutions

Institution
of Higher
Education

A public or private nonprofit

educational institution
located in a state

Proprietary Postsecondary
Institution of Vocational
Higher Education Institution

A private, for-profit
educational institution
located in a state

A public or private nonprofit
educational institution
located in a state

Eligible Programs

(1) Associate, bachelor’s,
graduate, or professional
degree, or

(2) At least a two-year
program that is acceptable
for full credit toward a
bachelor’s degree, or

(3) At least a one-year
training program that leads
to a degree or certificate
(or other recognized
educational credential)
and prepares students for
gainful employment in a
recognized occupation.

Program offered: must provide training for gainful employment in
a recognized occupation, and must meet the criteria of at least one
category below.

(1) Provides at least a 15-week (instructional time) undergraduate
program of 600 clock hours, 16 semester or trimester hours, or 24
quarter hours. May admit students without an associate degree or
equivalent.

(2) Provides at least a 10-week (instructional time) program of 300 clock
hours, 8 semester or trimester hours, or 12 quarter hours. Must be a
graduate/professional program, or must admit only students with
an associate degree or equivalent.

(3) Provides at least a 10-week (instructional time) undergraduate
program of 300-599 clock hours. Must admit at least some students
who do not have an associate degree or equivalent, and must meet
specific qualitative standards. Note: These programs are eligible only
for FFEL and Direct Loan participation.

Additional Rules

“Two-Year Rule” (applicable to proprietary and postsecondary vocational
institutions) — Legally authorized to give (and continuously has been
giving) the same postsecondary instruction for at least two consecutive
years.

Special rule (applicable to proprietary institutions) — Derives no more
than 90% of its revenues from FSA funds.
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Chapter 1 — Institutional Eligibility

ELIGIBLE INSTITUTION

To be eligible, an institution must adhere to the following
requirements:

® It must be legally authorized by the state where the institution
offers postsecondary education to provide a postsecondary
education program,

® It must be accredited by a nationally recognized accrediting
agency or have met the alternative requirements, if
applicable, and

* It must admit as a regular student only individuals with a high
school diploma or its recognized equivalent, or individuals
beyond the age of compulsory school attendance in the state
where the institution is located.

These requirements are discussed in the following sections.

LEGAL AUTHORIZATION BY A STATE

With the exception of foreign schools, an eligible institution under
any of the three definitions must be located in a state. Generally, the
determining factor is the physical location of the main campus or
place of instruction.

To qualify as an eligible institution under any of the three
institutional definitions, a school must be legally authorized by
the state in which it offers an educational program to provide the
program. The state’s legal authorization is the legal status granted to
a school through a charter, license, or other written document issued
by an appropriate agency or official of the state in which the school
is located. It may be provided by a licensing board or educational
agency. In some cases, the school’s charter is its legal authorization.

A school must have evidence that it has the authority to operate in
a state at the time of the school’s certification to participate in the FSA
programs. For more information on applying for participation in the
FSA programs, see Chapter 2.

ACCREDITATION

Generally, a school must be accredited or preaccredited by a
nationally recognized accrediting agency or association (both referred
to here as agencies) to be eligible. The procedures and criteria for
recognizing accrediting agencies are found in chapter 12.

Except as provided below, a school must be accredited by an
agency that has the authority to cover all of the institution’s programs.
An agency such as this is referred to as the school’s primary accrediting
agency. A school can have only one primary accreditor.

Definitions of eligible institutions
of education cite
34 CFR 6004, 600.5, and 600.6

Nonprofit institution

A school that is

- owned and operated by one or more
nonprofit corporations or associations whose
net earnings do not benefit any private
shareholder or individual,

- legally authorized to operate as a nonprofit
organization by each state in which it is
physically located, and

- determined by the Internal Revenue
Service (IRS) to be eligible for tax-deductible
contributions in accordance with the IRS Code
(26 US.C.501(0)3)).

State

“State” includes not only the 50 states, but also
American Samoa, Puerto Rico, the District of
Columbia, Guam, the U.S. Virgin Islands, and
the Northern Mariana Islands. A “state” also
includes the Freely Associated States, which
include the Federated States of Micronesia,
the Republic of the Marshall Islands, and the
Republic of Palau.

Authorization by a state cite
34 CFR 6004(a)(1)
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Nationally recognized accrediting
agency or association

An accrediting agency or association which
the Department has recognized to accredit or
preaccredit a particular category of institution,
school, or educational program in accordance
with the provisions in 34 CFR Parts 602 and
603.

Obtaining a list of recognized
accrediting agencies

The Department periodically publishes a list
of nationally recognized accrediting bodies in
the Federal Register, based on criteria given

in 34 CFR Part 602. The list of accrediting
agencies recognized for FSA purposes can be
found on the Department’s Web site at:
www.ed.gov/admins/finaid/accred/index.
html

The list of accrediting agencies recognized for
their preaccreditation categories is in section
7. Information about national recognition of
states approval agencies is in section 10.

School required to be licensed
and accredited cites

34 CFR 6004(2)(3) & (5)

34 CFR 600.5(2)(4) & (6)

34 CFR 600.6(2)(3) & (5)

Preaccredited:

A status granted by a nationally recognized
accrediting agency or association to a
public or private nonprofit institution that is
progressing towards accreditation within a
reasonable period of time.

Institutions of Higher Education (IHE)

34 CFR 600.4(a)(5)())

Postsecondary Vocational Institutions (PVI)
34 CFR 600.6(a)(5)())

Alternatives to accreditation cites
Institutions of Higher Education (IHE)

34 CFR 600.4(a)(5)())

Postsecondary Vocational Institutions (PVI)

34 CFR 600.6(a)(5)(ii)

A school may also be accredited by one or more programmatic
accrediting agencies. A programmatic accrediting agency is one that
accredits only individual educational programs that prepare students
for entry into a profession, occupation, or vocation.

If a school is seeking to change primary accreditors it must first
provide the Department (and the agencies) all materials documenting
the reasons and causes for making the change. (Information on
changes in accreditation can be found in chapter 5.)

Alternatives to regular accreditation

The law provides two statutory alternatives to accreditation by a
recognized accrediting agency. First, a public, or private nonprofit
institution may be preaccredited by an agency or association that has
been approved by the Department to grant such preaccreditation.
Second, public postsecondary vocational educational institutions
may be eligible for FSA funds if accredited by a state agency that the
Department determines to be a reliable authority.

Primary accreditor

The primary accreditor typically is an accrediting agency
whose scope is institution-wide rather than only programmatic. A
participating institution must advise the Department which accrediting
agency it wants to serve as its primary accrediting agency for the
purpose of FSA eligibility. If a school offers only programs of a
singular nature, the school’s primary accreditor may be an agency that
accredits only those specific educational programs.

Dual accreditation

If a school is accredited by two agencies at the same time, the
school must designate which agency’s accreditation will be used in
determining institutional eligibility for FSA funds and must inform
the Department via the E-App. Further, the school must provide to
the Department (and to both agencies) all materials documenting
the reasons and causes for dual accreditation before the school adds
the additional accreditation. See chapter 5 for more on changes in
accreditation and loss of eligibility.
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ADMISSIONS STANDARDS

An eligible institution may admit as regular students only persons
who have a high school diploma or its recognized equivalent, or
persons who are beyond the age of compulsory school attendance in
the state in which the school is located. (Admissions standards also
play a role in student eligibility, as discussed in Volume 1, Chapter 1.)

High school diploma

Unless required by its accrediting or state licensing agency, the
school is not required to keep a copy of a student’s high school
diploma or GED (the recognized equivalent of a high school diploma,
see below). Rather, the school may rely on the student’s certification
(including that on the FAFSA) that he or she has received the
credential and a copy of the certification must be kept on file. This
certification need not be a separate document. It may be collected on
the school’s admissions application. The school may also require the
student to provide supporting documentation.

Recognized equivalent of a high school diploma

Generally, a recognized equivalent of a high school diploma is
either a GED or a state certificate (received after the student has
passed a state-authorized test) that the state recognizes as being
equivalent to a high school diploma. However, the Department
recognizes that there are special cases:

¢ If a student has successfully completed at least a two-year
program that is acceptable for full credit toward a bachelor’s
degree, the student’s academic transcript is considered
equivalent to a high school diploma.

¢ A student without a high school diploma who is seeking
enrollment in a program of at least the associate-degree
level, and who has excelled academically in high school and
met formalized written admissions policies of the school,
is also considered to have the equivalent of a high school
diploma.

Criteria for ability-to-benefit and home-school students

To be eligible for FSA funds, students who are beyond the age of
compulsory attendance but who do not have a high school diploma
or its recognized equivalent must meet ability-to-benefit criteria
or meet the student eligibility requirements for a student who is
home-schooled. (For more information on this student eligibility
requirement, see Volume 1, Chapter 1.)

For purposes of student eligibility, a student who does not have a
high school diploma or equivalent is eligible to receive FSA funds if
the student completes a secondary school education in a home-school
setting that is treated as a home school or private school under state
law (see Volume 1, Chapter I for student eligibility rules). However,

a student must be enrolled in an eligible institution to receive FSA
funds, and an eligible institution may admit as regular students only

Admissions standards cite
34 CFR 6004(3)(2)
34 CFR 600.5(3)(2)
34 CFR 600.6(3)(2)

Regular student

A person who is enrolled (or is accepted for
enrollment) in an eligible program for the
purpose of obtaining a degree, certificate, or
other recognized educational credential.
Note that if an individual is not yet beyond
the age of compulsory school attendance in
the state in which the institution is physically
located, the institution may only enroll the
individual as a “regular student” if he or she
has a high school diploma or its equivalent.
34 CFR600.2

Admissions standards as a
student eligibility issue

To be eligible for FSA funds, a student who
does not have a high school diploma or its
recognized equivalent must not only be
beyond the age of compulsory attendance,
but must also meet the criteria for home-
schooled students or demonstrate “ability-to-
benefit.” See Volume 1, Chapter 1.

High school diploma

By high school diploma we mean one
recognized by the state in which the high
school is located. See Volume 1, Chapter 1 for
more information.

Ability-to-benefit cites
Approval of tests

34 CFR 668, Subpart J
Ability-to-benefit limitation €ite
34 CFR 600.7(a)(1)(iv)

Home schooling cites

HEA 484(d)(3)

34 CFR 668.32(e), and

DCL: GEN-02-11

Eligibility of Home-Schooled Students —
Institutional and Student Eligibility,
November 27,2002
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Home schooling example

If your state requires children to attend school
until age 17, you may admit as a regular
student a home-schooled student who
completes the secondary curriculum at age 16
if your state would not consider the student
truant and would not require that student to
go back to high school, or continue a home-
school education until age 17.

Limitation on students admitted
without HS diploma or equivalent
A school that admits students who do not
have a high school diploma nor its recognized

equivalent has some additional considerations.

A waiver of this limitation is possible for some
schools. See the discussion under Limitation
on students without HS diploma or equivalent.

Branch campus

A branch campus is a location of a school that
is geographically apart and independent of
the main campus of the school. A location is
considered to be independent of the main
campus if the location:

«is permanent in nature;

-offers courses in educational programs
leading to a degree, certificate, or other
recognized educational credential;

« has its own faculty and administrative or
supervisory organization; and

« has its own budgetary and hiring authority.

Branch campus cite
34 CFR 600.2 and 600.8

Additional location cite
34 CFR 60032

students with a high school diplomas or equivalent, or students who
are beyond the age of compulsory school attendance in the state in
which the institution is located.

The Department considers that a home-schooled student is beyond
the age of compulsory school attendance if the state in which the
eligible institution is located does not consider the student truant once
he or she has completed a home-school program. You may rely on a
home-schooled student’s self-certification that he or she completed
secondary school in a home-school setting, as discussed in Volume 1,
Chapter 1, under “Academic Qualifications.”

“TWO-YEAR” RULE

To be eligible as a proprietary institution or a postsecondary
vocational institution, a school must be legally authorized to give (and
have continuously been giving) the same postsecondary instruction for
at least two consecutive years prior to its application. The educational
program(s) offered must remain substantially the same in length and
subject matter, except for changes made because of new technology
or requirements of other federal agencies. A school subject to the two-
year rule may not award FSA funds to a student in a program that is
not included in the school’s approval documents.

If a school is subject to the two-year rule, during the school’s
initial period of participation in the FSA programs the Department
will not approve additional programs that would expand the
institution’s eligibility. An exception would be considered if the school
demonstrates that the program has been legally authorized and
continuously provided for at least two years prior to the date of the
request.

A branch campus of an eligible proprietary institution or
postsecondary vocational institution seeking status as a main campus
or freestanding institution is subject to the two-year rule. A branch
campus must be designated as such by the Department for two years
after certification as a branch campus before the branch can seek
certification as a main or freestanding school.

An additional location must obtain approval from the Department
to become a branch campus. A branch campus then must operate
as a branch campus for two years (satisty the two-year rule) before
it may be considered for status as a freestanding institution. Time
as an additional location of an eligible proprietary institution or
postsecondary vocational institution does not count toward the two-
year rule.
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ADDITIONAL INSTITUTIONAL
ELIGIBILITY FACTORS

An otherwise eligible institution becomes an ineligible institution if
the school violates, among other requirements—

® the 90/10 Rule (applicable to proprietary schools only)

® the correspondence course limitation or the correspondence
student limitation,

¢ the incarcerated student limitation, or

¢ the 50% limit on students without a high school diploma or
equivalent.

In addition, a school is not eligible if it (or its owner) files for
bankruptcy, or if the school, its owner, or its CEO is responsible for a
crime involving FSA program funds. A school that becomes ineligible
because of one of these factors must immediately stop awarding
FSA program funds and must comply with the requirements in 34
CFR 668.26 for a school that has lost its FSA participation. For more
information on requirements when a school’s FSA participation ends,
see chapter 12.

Demonstrations of compliance

All of the limitation requirements and the 90/10 Rule involve
certain percentage calculations that are performed by the school either
to demonstrate compliance with a requirement or to demonstrate
eligibility for a limitation waiver. For each of the tests enumerated
above, a calculation performed by the school must be attested to by
the independent auditor who prepares the school’s audited financial
statement or its FSA compliance audit (for more information on
audits, see chapter 12). If a school’s initial or previous calculation was
in error, the auditor’s report must be part of the audit workpapers and
must include a recalculation. The auditor’s attestation report must
indicate whether the school’s determinations (including any relevant
waiver or exception) are accurate. Requirements for demonstrating
compliance with the 90/10 Rule are discussed below.

For each of the limitation requirements, the school must notify
the Department (via Section G of the E-App) of the school’s failure
to meet a requirement, its falling within a prohibited limitation, or
its ineligibility for a continued waiver, as applicable. The school’s
notification must occur by July 31 following the end of an award year.
A school that fails to meet any of these requirements loses its eligibility
to participate in any FSA program as of the last day of the most recent
award year for which the school failed to meet the requirement.

If a school loses its eligibility because it failed to meet one or more
of the limitation requirements, the school cannot regain eligibility
until it can demonstrate that it was in compliance with all of the
limitation requirements for the most recently completed award year.
Once this has occurred the school may apply to regain its eligibility. In
addition, it must also show how its administrative practices and policies
have been changed to ensure that it will not fall within prohibited
limits in the future.

Notification cite

34 CFR 600.7(h)

If there is a change to any of a school's
answers to the Yes/No questions in Section G
of a submitted Electronic Application (E-
App) (which deal with enrollment thresholds
in these areas), the school must notify the
Department via the E-App. The Department
will advise the school of its options, including
whether the school might be eligible for a
waiver. (Waivers are available for the
correspondence student limitation, the
incarcerated student limitation, and the ATB
limitation.)

Conditions of institutional
ineligibility
34 CFR 600.7

Disqualified individuals and the
PPA

In its PPA, a school agrees to not knowingly
employ in a capacity involving the
administration of FSA funds, anyone who has
pled nolo contendre or guilty or has been
administratively or judicially determined to
have committed fraud or any other material
violation of the law involving federal, state, or
local government funds

(34 CFR 668.14(b) (18)(i)).
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90/10 cite
Sec. 102 of the HEA
34 CFR 600.5

For schools using a calendar year
as their fiscal year, their most recently
completed fiscal year is the one that ended on
December 31, 2004. For those schools using
the award year as their fiscal year, their most
recently completed fiscal year will be the one
that ends on June 30, 2005.

Financial statement notification
A school must send notice of its failure to
satisfy the 90/10 Rule to the Department by
U.S. Mail to the following address:

U.S. Department of Education

School Eligibility Channel

Data Management and Analysis Division
Document Receipt and Control Center
830 First Street, NE

Room 71-I-1

Washington, DC 20002-5402

Phone: (to confirm receipt only)
(202) 377-3161 or (202) 377-3155.

Correspondence limitations cite
Sec. 481(a)(3)(A) and (B) of the HEA
34 CFR600.7(2)(1)(i) and (ii)

Correspondence student
eligibility

For information about a student’s eligibility for
FSA funds while enrolled in a correspondence
course and cost of attendance information

for correspondence courses, see Volume 1,
Chapter 1 and Volume 3, Chapter 2.

If a school becomes ineligible because it files for bankruptcy, or if
the school, its owner, or its CEO is responsible for a crime involving
FSA program funds, the school must notify the Department of the
change within 10 days. The loss of eligibility is effective as of the date
of the bankruptcy, or the date the school or individual pleads to or is
found responsible for the crime, as applicable. A loss of eligibility for
these two reasons is permanent. The institution’s eligibility cannot be
reinstated.

The 90/10 Rule

To be eligible for FSA participation, a proprietary institution may
derive no more than 90% of its revenues from the FSA programs.A
school must determine and certify its revenue percentages using the
formula described in the chart on the following pages for its latest
complete fiscal year.

A proprietary school is required to disclose the percentage of its
revenues derived from the FSA programs (that the school received
during the fiscal year covered by the audit) as a footnote to its audited
financial statement. For information on audited financial statements,
see chapter 12.

Proprietary institutions have 90 days after their most recent fiscal
year has ended to report to the Department if they did not satisfy
the 90/10 Rule for that period. A school changing from for profit
to nonprofit must continue to file this report for the first year of its
nonprofit status.

Schools that fail to satisfy the 90/10 Rule automatically lose their
eligibility on the last day of the fiscal year for which the calculation
is done. As mentioned earlier, the school must immediately stop
awarding FSA program funds and follow the closeout procedures
described in Chapter 12. Schools have 90 days after their most
recently completed fiscal year has ended to report to the Department
if they did not satisfy the 90/10 Rule for the fiscal period.

Correspondence course and correspondence student limitation
In general, a school does not qualify as eligible to participate in the
FSA programs if, for the latest complete award year—

* more than 50% of the school’s courses were correspondence
courses (correspondence course limitation.

(This limitation does not apply to a school that mainly
provides vocational adult education or job training (as
defined under Sec. 521 (4) (C) of the Carl D. Perkins
Vocational and Applied Technology Education Act).)

* 50% or more of the school’s regular enrolled students
were enrolled in correspondence courses (correspondence
student limitation).

This limitation may be waived for a school that offers a
two-year associate degree or four-year baccalaureate degree

2-8
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Calculating revenues for the 90/10 rule

To be eligible for FSA participation, a proprietary institution may derive no more than 90% of its revenues from the FSA
programs. A school must determine and certify its revenue percentages using the following regulatory formula for its latest
complete fiscal year (34 CFR 600.5(d)).

FSA funds used for tuition, fees, and other institutional charges to students
The sum of revenues generated by the school from: (1) tuition, fees, and other institutional charges
for students enrolled in eligible training programs; plus (2) school activities* necessary for the
education or training of students enrolled in those eligible programs.

*to the extent not included in tuition, fees, and other institutional charges

Exclusions from fraction
In determining whether a school satisfies the 90/10 Rule, the following funds are excluded from both the numerator and
denominator:

1. FWS funds (unless the school used these FWS funds to pay a student’s institutional charges),
2. LEAP and SLEAP funds (see further discussion below),
3. institutional funds the school uses to match Federal Student Aid funds,

4. refunds paid to or on behalf of students who have withdrawn dropped out, been expelled, or otherwise failed to complete
the period of enrollment, and

5. the cost of books, supplies, and equipment unless those costs are institutional charges as described in Volume 5, Chapter 2.

Counting LEAP funds

If a state agency specifies the exact amount or percentage of LEAP funds included in an individual student’s state grant,
only the specified amount or percentage of the student’s state grant up to $5,000 (the statutory maximum LEAP award) is
considered LEAP funds.

If the state agency identifies a specific student’s state grant as containing LEAP funds but does not provide an exact amount or
percentage, the entire amount of the grant up to $5,000 is considered LEAP funds. State grant funds that are not LEAP/SLEAP
are included in the denominator.

If the state agency does not specify the amount of LEAP funds included in a student’s individual grant but does specify
the percentage of LEAP funds in the entire amount of state grant funds provided to the school and the student meets the
FSA student eligibility requirements, the school must apply this percentage to the individual student’s total state grant to
determine the amount of the grant up to $5,000 to be considered LEAP funds.

The cash basis of accounting
A proprietary institution of higher education must use the cash basis of accounting in determining whether it satisfies the
90/10 Rule. Under the cash basis of accounting, revenue is recognized when received rather than when it is earned.

For the purpose of calculating the qualifying percentages under the 90/10 Rule, revenue is an inflow or other enhancement of
assets to an entity, or a reduction of its liabilities resulting from the delivery or production of goods or services. A school may
recognize revenue only when the school receives cash, i.e., when there is an inflow of cash. As a result, in order for a school to
recognize revenue under the cash basis of accounting, that revenue must represent cash received from a source outside the
institution.

FSA program funds for institutional charges

In figuring what FSA program funds were used to pay tuition, fees, and other institutional charges, a school must assume that
any FSA program funds disbursed (or delivered) to or on behalf of a student were used for such costs, regardless of whether
the school credits those funds to the student’s account or pays them directly to the student, unless those costs were otherwise
paid by

- grant funds provided by nonfederal public agencies,
- grant funds provided by independent private sources,
- funds from qualified government agency job training contracts, or

- funds received from a prepaid state tuition plan.
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Revenues from activities
In figuring revenues generated by school activities, a school may include only revenue generated by the school from
activities it conducts, that are necessary for its students’ education or training. The activities must be—

- conducted on campus or at a facility under the control of the institution,
- performed under the supervision of a member of the institution’s faculty, and
- required to be performed by all students in a specific educational program at the institution.

Revenues from auxiliary enterprises and activities that are not a necessary part of the students’ education, such as
revenues from the sale of equipment and supplies to students and revenues from vending machines, may not be
included in the denominator of the 90/10 calculation.

Revenues from clinic or school

If a clinic or service is operated by the school, offered at the school, performed by students under direct faculty
supervision, and required of all students as part of their educational program, then revenues from the clinic or service
may be included in the denominator of the 90/10 calculation.

Tuition waivers

Institutional grants in the form of tuition waivers do not count as revenue because no new revenue is generated.
Similarly, internal transfers of cash among accounts are not considered revenue because they do not represent an
inflow of cash to the institution. Institutional scholarships are not revenues generated by the school (unless they

are donated by an unrelated or outside third party). An exception is permitted for schools to use donations from a
related party to create restricted accounts for institutional scholarships, but only the amount earned on the restricted
account and used for scholarships would count as revenue in the denominator of the calculation.

Funds held as credit balances in institutional accounts cannot be counted in the 90/10 formula. However, once funds
held as credit balances are used to satisfy institutional charges, they would be counted in both the numerator and
the denominator of the formula.

Revenues from loans

When a school makes a loan to a student, it does not receive cash from an outside source. Accordingly, cash revenue
from institutional loans is recognized only when those loans are repaid, because that is when there is an inflow of
cash from an outside source. Loan proceeds from institutional loans that were disbursed to students may not be
counted in the denominator of the fraction, because these proceeds neither generate nor represent actual inflows
of cash. The school may include only loan repayments it received during the appropriate fiscal year for previously
disbursed institutional loans.

Loans made by a private lender that are in any manner guaranteed by the school are known as recourse loans. The
proceeds from recourse loans may be included in the denominator of an institution’s 90/10 calculation for the fiscal
year in which the revenues were received, provided that the institution’s reported revenues are also reduced by the
amount of recourse loan payments made to recourse loan holders during that fiscal year.

Note that recourse loan payments may be for recourse loans that were made in a prior fiscal year. Under the cash
basis of accounting the reductions to total revenues in the denominator of the 90/10 calculation are reported in the
fiscal year when the payments are made.

The nonrecourse portion of a partial recourse loan may be included in a 90/10 calculation. In order to include a
partial recourse loan in a 90/10 calculation, the contract must identify the percentage of the sale that is nonrecourse;
only that percentage may be included. Furthermore, no after-the-fact adjustments may be provided for.

Revenue generated from the sale of nonrecourse institutional loans to an unrelated third party may be counted as
revenue in the denominator of the 90/10 calculation to the extent that the revenues represent actual proceeds from
the sale.

The sale of institutional loan receivables is distinguishable from the sale of an institution’s other assets because
receivables from institutional loans are produced by transactions that generate tuition revenue. Tuition revenue
represents income from the major service provided by an institution. That would not be true in the case of the sale of
other institutional assets.

Additional guidance on 90/10 and institutional loans and scholarships can be found in Dear Partner Letter
GEN-99-33 and Dear CPA Letters CPA-99-01 and CPA-99-02.
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program if the school demonstrates to the Department
that in that award year, the students enrolled in its
correspondence courses receive no more than 5% of the
total FSA program funds received by all of the school’s
students in the award year.

For additional information on the effects of correspondence
courses and students on institutional eligibility, see chapter 8.

Incarcerated student limitation

A school is not eligible for FSA program participation if, in its
latest complete award year, more than 25% of its regular students
are incarcerated. A public or private non-profit school can ask the
Department to waive this limitation (see sidebar for details). If
granted, the waiver is effective as long as the public or private non-
profit school continues to meet the waiver requirements each award
year. For information on the eligibility of incarcerated students for FSA
assistance, see Volume 1, Chapter 1.

Limitation on students admitted without HS diploma or equivalent

Unless a school provides a four-year bachelor’s degree program, or
a two-year associate degree program, the school will not qualify as an
eligible institution if, for its latest complete award year, more than 50%
of its regular enrolled students had neither a high school diploma nor
its equivalent.

If a public or private nonprofit institution exceeds the 50%
limit because it serves significant numbers of these students through
contracts with federal, state, or local government agencies, the
Department may waive the limitation.

The waiver will only be granted if no more than 40% of the
public or private non-profit regular students not served through
contracts with federal, state, or local government agencies to provide
job training do not have a high school diploma or its equivalent. If
granted, the waiver may be extended in each year the public or private
non-profit school continues to meet the requirements. The public
or private non-profit school’s calculation must be attested to by an
independent auditor.

Bankruptcy

A school is not an eligible institution if the school, or an affiliate
of the school that has the power, by contract or ownership interest,
to direct or cause the direction of the management of policies of the
school, files for relief in bankruptcy or has entered against it an order
for relief in bankruptcy.

Incarcerated student defined

An “incarcerated student” is a student who is
serving a criminal sentence in a federal, state,
or local penitentiary, prison, jail, reformatory,
work farm, or other similar correctional
institution (does not include detention in a
halfway house, home detention, or weekend-
only sentences).

Waiver of incarcerated student
limitation

=> For a public or private non-profit school
offering only two-year or four-year programs
that lead to associate or bachelor's degrees,
the waiver applies to all programs offered at
the school.

=> However, if the public or private non-profit
school offers other types of programs, the
waiver would apply to any of the school’s
two-year associate degree programs or four-
year bachelor's degree programs, and also to
any other programs in which the incarcerated
regular students enrolled have a 50% or
greater completion rate. (The calculation of
this completion rate is specified in Section
600.7(e)(2) of the Institutional Eligibility
regulations and must be attested to by an
independent auditor.)

=> A non-profit school may request the waiver
using the E-App, by answering the questions
in “section G" and explaining in “question 69.”

(see http://www.eligcert.ed.gov).

Incarcerated student limitation
cite
34 CFR 600.7(a)(1)(iil) and 600.7(c)
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Foreign School Information

You can find additional information about
foreign school eligibility in “The Student
Financial Aid Handbook for Foreign Schools”
on the IFAP Web site located at
http://ifap.ed.gov

Crimes involving FSA program funds

In order to safeguard FSA funds, schools are prohibited
from having as principals or employing or contracting with other
organizations that employ individuals who have engaged in the misuse
of government funds. Specifically, a school must not knowingly—

1. employ in a capacity that involves the administration of the
FSA programs or the receipt of funds under those programs,
an individual who has been convicted of, or has pled nolo
contendere or guilty to, a crime involving the acquisition,
use, or expenditure of federal, state, or local government
funds, or has been administratively or judicially determined
to have committed fraud or any other material violation of
law involving federal, state, or local government funds;

2. contract with a school or third-party servicer that has been
terminated from the FSA programs for a reason involving
the acquisition, use, or expenditure of federal, state, or lo-
cal government funds, or that has been administratively or
judicially determined to have committed fraud or any other
material violation of law involving federal, state, or local gov-
ernment funds; or

3. contract with or employ any individual, agency, or organi-
zation that has been, or whose officers or employees have
been:

a. convicted of, or pled nolo contendere or guilty to, a
crime involving the acquisition, use, or expenditure of
federal, state, or local government funds; or

b.  administratively or judicially determined to have com-
mitted fraud or any other material violation of law in-
volving federal, state, or local government funds.

FOREIGN SCHOOLS ELIGIBLE FOR FFEL PROGRAMS

In general, by law, a foreign school can participate in the FFEL
programs if the foreign school is comparable to an institution of
higher education (as defined earlier in this section) and has been
approved by the Department. Additionally, the regulations set
out specific requirements for foreign medical schools and foreign
veterinary schools.




Applying for
Participation in
the FSA Programs

CHAPTER 2

In this chapter, we will discuss how and when a school applies for approval to participate
in the Federal Student Aid (FSA) programs, including when a school should submit an
Application to Participate (E-App) and steps a school must follow when submitting an E-App.

APPLYING TO PARTICIPATE

Overview

A school must be certified by the Department to participate in any

of the FSA programs—

¢ Federal Pell Grant Program

* Academic Competiveness Grant and National SMART Grant

Programs
® Federal Direct Loan Program

¢ Federal Family Education Loan (FFEL) Program, and

e Campus-Based programs (Federal Supplemental Educational

Opportunity Grant [FSEOG], Federal Work-Study [FWS],
and Federal Perkins Loan)

To begin the certification process, a school must submit an
Electronic Application for Approval to Participate in the Federal
Student Aid Programs (E-App) to the Department.

The E-App collects information that allows the Department to
examine three major factors about the school: institutional eligibility,
administrative capability, and financial responsibility. These subjects
are discussed in detail in chapters 1, 3, 4, 10 and 11. In addition, a
school can use the E-App to apply for participation in either or both
the FFEL and Direct Loan programs.

In evaluating the school and deciding whether to approve or
deny the request to participate in any FSA program, the Department
examines the E-App and accompanying submissions. In addition,
for schools that are participating or have participated in the FSA
programs, the Department will examine a school’s compliance audits,
financial statements, and program reviews. The Department also
will check to see if a school has submitted all the required financial
statements and compliance audits. The Department may request
additional materials (such as those containing the school’s satisfactory
academic progress policy, admissions policies, and refund policies)
and ask additional questions.

CHAPTER 2 HIGHLIGHTS
Il Applying to participate

i The Electronic Application (E-App)

= Applying as an eligible nonparticipating
school

= Applying for initial certifications as a
participating school

= FSA Administration training requirement

Il Reinstatement

Il Outcomes of the application process
- Effective date of participation

=> Beginning to disburse funds

=> Provisional certification

=> Revoking provisional certification

Il Program Participation Agreement

Related topics

0l Recertification, changes in ownership, and
updating school information on the E-App
(Chapter 5)

Il Ending participation in the FSA programs
(Chapter 12)

FSA Assessments-

To assess your school's compliance with
the provisions of this chapter see the
FSA Assessment module for “Institutional
Eligibility,” at

ifap.ed.gov/gahome/qaassessments/
institutionalelig.html

ACG/ National SMART Grant

programs

A school is considered to be certified for
Academic Competitiveness Grant and
National SMART Grant programs if it is
certified to participate in a Pell Grant Program
and has a program eligible for ACG and
National SMART Grant Programs.
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E-App

The E-App is available on the Web at:
http://www.eligcert.ed.gov
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Additional help to ass
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Two-Year Rule & additional

programs

Since a proprietary or postsecondary
vocational institution is subject to the two-year
rule (see Chapter 1), during the school’s initial
period of participation in the FSA programs,
ED will not approve adding programs that
would expand the school’s eligibility.

An exception may be considered if the school
can demonstrate that the program has been
legally authorized and continuously provided
for at least two years prior to the date of the
request. A school subject to the two-year
rule may not award FSA funds to a student
enrolled in a program that is not included in
the school's approval documents.

The Electronic Application (E-App)
A school must use the E-App when it—

* wishes to be designated as an eligible institution so that its
students may receive deferments under the FSA programs,
its students may be eligible for the Hope and Lifetime
Learning Tax Credit, or so that the school may apply to
participate in federal HEA programs other than the FSA
programs;

* wishes to be approved for the first time (initial certification)
to participate in the FSA programs;

* wishes to be reapproved (Recertification) to participate in the
FSA programs (discussed in chapter 5);

¢ wishes to be reinstated to participate in the FSA programs
(discussed in chapter 5);

* undergoes a change in ownership, a conversion from a for-
profit institution to a nonprofit institution or vice versa, or a
merger of two or more institutions (referred to collectively
as a change in ownership, structure, or governance for the
remainder of the chapter) and wishes to participate in the
FSA programs (discussed in chapter 5);

* must update information previously reported (discussed in
chapter 5); or

® wishes to expand its FSA eligibility and certification
(discussed in chapter 5).

The date of submission for an E-App is the date a school uses
the Submit Application page to electronically submit the E-App or the
date the signature page and supporting documents were postmarked
or sent by a delivery service, whichever is later (the date the school
submits a materially complete application).

Applying for initial certification as a participating school

A school applying for initial certification may submit an E-App
to the Department at any time. (See the sidebar note on the next
page for a description of the other documents that must be submitted
to make the application materially complete.) A school that is not
currently certified, will not be considered certified during the review

period.

Applying for reinstatement after voluntary withdrawal
A school that voluntarily left the FSA programs —

® may seek to be reinstated at any time, and

* must submit a materially complete application to the
Department (using its old OPEID number).
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Applying for reinstatement after termination or preemptive withdrawal
A school that was terminated from the FSA programs or that left
because it was about to be terminated or otherwise sanctioned—

¢ generally must wait at least 18 months before applying for
reinstatement;

* must submit a materially complete application to the
Department; and

¢ under the cohort default rate rules only, generally loses the
ability to participate for the remainder of the current fiscal
year and the two following fiscal years.

ELIGIBILITY DURING REVIEW PERIOD & AFTER APPROVAL

Status during the review period

If your school has never been an eligible institution, or if it has
never been certified, it will not be considered certified during our
review period. Similarly, if your school once participated in the FSA
programs but no longer does so, it will not be considered certified
during our review period.

If a school applying for recertification meets the submission
deadlines detailed in the introduction to the E-App, its PPA
automatically remains in effect until the Department either approves
or does not approve the E-App (see Chapter 5).

Effective date for participation (if approved)

The date the PPA is signed on behalf of the Secretary is the date
the school may begin FSA program participation. (Currently, there
are additional steps that must be taken for participation in the Direct
Loan Program.) The Department’s Program Systems Service and
regional offices are notified, as well as state guaranty agencies, that the
school is approved to participate in the FSA programs.

Beginning to disburse funds (if approved)

A school may make Pell Grant disbursements to students for the
payment period in which the PPA is signed. Schools receiving initial
certification can participate in the Campus-Based programs in the
next award year that funds become available. FFEL and Direct Loan
program disbursements may begin in the loan period that the PPA is
signed on behalf of the Secretary.

Materially complete

+a copy of the school's state license or other
equivalent document authorizing the school
to provide a program of postsecondary
education in the state in which it is physically
located,

- a copy of a document from its accrediting
agency that grants it accreditation status,
including approval of the nondegree
programs it offers, and

- any other required supporting
documentation.

ED recommends that a school keep a copy
of its E-App and supporting documents and
retain proof of the date submitted to the
Department.

Applying as an eligible
nonparticipating school

Some schools choose to establish their
eligibility for FSA programs but elect not to
participate in them, because designation as
an eligible institution qualifies a school or its
students to apply to participate in non-FSA
programs, such as the HOPE and Lifetime
Learning Tax Credit. In addition, only students
attending eligible institutions qualify for
in-school deferments of payments on their
federal education loans

A nonparticipating eligible institution wishing
to be designated an eligible nonparticipating
institution may submit an E-App to the
Department at any time. The application must
be materially complete.

Following submission of an application, the
Department will contact the school if it has
additional questions about the application.
Generally, this will be within 90 days of the
Department receiving an application. After
completing its review, if a school's application
has been approved, the Department will send
an electronic notice to the president and
financial aid officer notifying them that the
school is eligible and that its approval letter
and ECAR must be printed and maintained.

If the school’s application has not been
approved, the Department will notify the
school and explain why.
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Outcomes of the review process
Review of an E-App results in one of three
outcomes: (1) full certification, (2) provisional
certification, or (3) denial..

Initial applications, applications submitted
as a result of a change in ownership, and
applications requesting reinstatement, are
always approved provisionally.

PROVISIONAL CERTIFICATION

Rather than granting full approval to participate, the Department
may grant a school conditional approval (referred to as provisional
certification in the law) to participate in the FSA programs for up to
three complete award years. This level of approval is granted at the
Department’s discretion. If the Department grants a provisional
certification, the PPA details the provisions of that certification.

Provisional certification is always used when—

a school is applying to participate for the first time (if
approved, it will be provisionally certified for no more than
one complete award year),

a participating school is reapplying because it has
undergone a change in ownership, structure, or governance
(if approved, it will be provisionally certified for no more
than three complete award years), or

a school reapplies to participate in the FSA programs after
its approval to participate ended.

Provisional certification may also be used in other cases, such as
when—

a participating school whose participation has been
limited or suspended (or that voluntarily agrees to this
provisional status) is judged by the Department to be in an
administrative or financial condition that might jeopardize
its ability to perform its responsibilities under its PPA (see
Chapter 12);

a participating school’s accrediting agency loses its
Departmental approval and the school is seeking approval
from another accrediting agency (it may be provisionally
certified for no more than 18 months after the agency’s loss
of approval);

it is determined that a school is not financially responsible
but the school has met other requirements and has accepted
provisional certification (see Chapter 11); or

a school that is reapplying for certification has a high
default rate.

Revoking provisional certification

If the Department determines that a school with provisional
certification cannot meet its responsibilities under its PPA, the
Department may revoke the school’s participation in the FSA
programs. The Department will notify the school of such a
determination in a notice that states the basis and consequences
of the determination. The notice is sent by certified mail (or other
expeditious means). The revocation takes effect on the date the
Department mails the notice to the school.
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The certification process

Steps 1-3 are for initial applicants only; schools seeking reinstatement should begin with step 4.

1 A school seeking initial certification should go to the Web site: <www.eligcert.ed.gov> and click
on the link marked Initial Applicants.

2 Once the school answers the questions for initial applicants, the school prints and faxes them to
the School Participation Team (SPT) responsible for the school’s home state (SPT phone numbers
are listed on the E-App Web site under Introduction).

3 The SPT will provide the school with an OPEID number that gives the school access to the entire
E-App.

4. The school uses its OPEID to enter the E-App site, and completes the E-App.

5 The school must print Section L of the E-App (the signature page), and the school’s president/CEO
must sign it. The school must send the completed signature page and all required supporting
documents, such as accreditation and state licensure documents, to ED at

U.S. Department of Education, FSA
Integrated Partner Management
830 First Street, NE

Washington, DC 20202-5402

6. The Department will contact the school if it has additional questions about the school's E-App.
Generally, this will be within 90 days of the Department receiving an E-App.

7. If the school’s application is approved, the Department will send an electronic notice to the CEQ/
President and the financial aid administrator notifying them that the school’s PPA is available to
print and review. The PPA includes the date that the school’s eligibility to participate expires. (If
the E-App is not approved, the Department will notify the school, giving the reason(s) for denial.)

8. The appropriate officials at the school must sign the PPA and send two copies to the address
shown above (step 5).

9. The Department mails the school’s copy of the PPA, signed and dated on behalf of the Secretary.
The Department also sends the school an electronic notice that the approval letter and Eligibility
and Certification Approval Report (ECAR) are available on-line. The ECAR contains the most critical
data elements that form the basis of the school’s approval and lists the highest level of programs
offered, any nondegree programs or short-term programs, and any additional locations that have
been approved for the FSA programs. Both the PPA and ECAR must be kept available for review by
auditors and Department officials, including individuals conducting FSA program reviews.

The school may request a redetermination of the revocation by
submitting, within 20 days of receiving the notice, written evidence
(filed by hand delivery, mail, or fax) that the finding is unwarranted.
The Department will review the request and notify the school by
certified mail of its decision. If the revocation is upheld, the school
may not apply for reinstatement for 18 months or until the expiration
of any debarment/suspension action, whichever is later.
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SPT for Foreign Schools

If you are a foreign institution or foreign
graduate medical school, contact the School
Participation Foreign School Team at:

Telephone: (202) 377-3168
Fax: (202) 275-3486

Fundamentals of Title IV

Administration Training cite
34 CFR 668.13(a)(2) and (3)

Default Management Plan

New schools are generally required to
develop a default management plan prior to
certification. See Chapter 10 for discussion
and exceptions to this requirement, and
sample default management plan.

OTHER REQUIREMENTS

FSA Administration Training Requirement

In order to participate in any FSA program, a school that is new
to the FSA programs must send two representatives (its president/
CEO and a financial aid administrator) to a Fundamentals of Title IV
Administration training workshop offered by the Department. The
Department also requires a school that has undergone a change in
ownership, structure, or governance to attend the training. The
training requirement must be completed within 12 months of the
execution of the Program Participation Agreement.

Fundamentals of Title IV Administration training provides a new
school with a general overview of the FSA programs and their
administration. It does not cover fiscal and accounting procedures in
detail.

® The chief executive may elect to send for Title IV training
another executive level officer of the school in his or her
place. Both the designated financial aid administrator and
the chief executive of the school, or designee, must attend
the certification training up to one year prior to but no later
than twelve months after the school executes its program
participation agreement.

¢ The attending financial aid administrator must be the
person designated by the school to be responsible for
administering the FSA programs. The financial aid
representative must attend all four and one-half days of the
workshop.

If the school uses a consultant to administer its financial
aid, the consultant must attend the training as the school’s
financial aid representative. Because the school ultimately
is responsible for proper FSA program administration,

the Department strongly recommends that a financial aid
employee from the school attend the training as well.

The school may request a waiver of the training requirement for
the financial aid administrator and/or the chief executive from its
School Participation Team. The Department may grant or deny the
waiver for the required individual, require another official to take the
training, or require alternative training.

Application fees prohibited

In the PPA, the school agrees that it will not charge for processing
or handling any application, form, or data used to determine a
student’s FSA eligibility. For instance, the school may not charge (or
include in the student’s cost of attendance) a fee to certify a loan
application, complete a deferment form, process a Pell Grant payment,
verify an application, or send or request a financial aid transcript.
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A student uses the Free Application for Federal Student Aid (FAFSA)
to apply for FSA program funds. However, a school may require
additional data that are not provided on the federal form to award
school aid. School charges for collecting such data must be reasonable
and within marginal costs.
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Program Participation Agreement

cites
Sec. 487 of the HEA
34 CFR 668.14

US Department of Education

PROGRAM PARTICIPATION
AGREEMENT

Programs covered by the PPA

An eligible school must enter into a PPA

with the Department to participate in the

following programs:

- Federal Pell Grant

- Federal Supplemental Educational
Opportunity Grant (FSEOG)

- Federal Work-Study (FWS)

- Federal Perkins Loan (Perkins)

- Federal Direct Loan Program (DL)

- Federal Family Education Loan (FFEL)

As noted at the beginning of this chapter, a
school that is certified for Pell Grant purposes
is considered to be certified for the ACGand

National SMART Grant programs, if it has at
least one academic program that is ACG/
SMART-eligible.

THE PROGRAM PARTICIPATION AGREEMENT

If the Department determines that a school has met the eligibility
requirements (discussed in chapters 1, 3, and 4), the Department
then assesses the school’s financial responsibility and administrative
capability. These evaluations are used to determine whether the school
may be certified for participation in the FSA programs. For more
information on administrative capability and financial responsibility,
see chapters 10 and 11, respectively.

Once the Department certifies a school to participate in the FSA
programs, the school is bound by the requirements of those programs.
To begin its participation, a school must enter into a Program
Participation Agreement (PPA).

Purpose and scope of the PPA

Under the PPA, the school agrees to comply with the laws,
regulations, and policies governing the FSA programs. After being
certified for FSA program participation, the school must administer
FSA program funds in a prudent and responsible manner. A PPA
contains critical information about a school’s participation in the FSA
programs. In addition to the effective date of a school’s approval, the
date by which the school must reapply for participation, and the date
on which the approval expires, the PPA lists the FSA programs in
which the school is eligible to participate.

Expiration or termination of the Agreement

Either the school or the Department may terminate the Program
Participation Agreement. The Agreement automatically terminates if
the school loses eligibility.

A school’s Program Participation Agreement expires on the date
that —

¢ the school changes ownership that results in a change in
control (see Chapter 5),

® the school closes or stops providing educational programs
for a reason other than a normal vacation period or a
natural disaster that directly affects the school or its students;

* the school ceases to meet the eligibility requirements (see
Chapter 1),

* the school’s period of participation expires, or

® the school’s provisional certification is revoked.

In the case of a location of the school, the school’s program
participation agreement no longer covers a location as of the date on
which that location ceases to be a part of the participating institution.
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Contents of the Program Participation Agreement

General Terms & Conditions

After enumerating the FSA programs in which a school is authorized to participate, a Program
Participation Agreement states the General Terms and Conditions for institutional participation.
By signing the Agreement a school certifies that it —

1.

will comply with the program statutes, regulations, and policies governing the FSA programs;

2. has established a drug abuse prevention policy accessible to any officer, employee, or student at the

school (see Chapter 3) and is in compliance with the disclosure requirements for Campus Security
Policy and Crime Statistics (Chapter 6).

3. will comply with

a. Title VI of the Civil Rights Act of 1964, as amended, barring discrimination on the basis of race, color,
or national origin;

b. Title IX of the Education Amendments of 1972, barring discrimination on the basis of sex;

C.. the Family Rights and Privacy Act of 1974 (see Chapter 9)

d. Section 504 of the Rehabilitation Act of 1973, barring discrimination on the basis of physical
handicap (34 CFR Part 104); and

e. The Age Discrimination Act of 1975 (34 CFR Part 110);

4. acknowledges that the Department, states, and accrediting agencies may share information about

the school without limitation; and

5. acknowledges that the school must, prior to any other legal action, submit any dispute involving

the final denial, withdrawal, or termination of accreditation to initial arbitration.

Selected provisions from the General Provisions

In addition to the general statement that a school will comply with the program statutes,
regulations, and policies governing the FSA programs, the Program Participation Agreement
contains references to selected important provisions of the General Provisions Regulations (34
CFR Part 668). The Program Participation Agreement specifies that—

1

. The school will use funds received under any FSA program as well as any interest and other earnings

thereon solely for the purposes specified for that program.

. If the school is permitted to request FSA program funds under an advance payment method, the

school will time its requests for funds to meet only the school’s immediate FSA program needs (see
Volume 4 — Chapter 3).

. The school will not charge for processing or handling any application, form, or data used to

determine a student’s FSA eligibility (see Chapter 3).

. The school will establish administrative/fiscal procedures and reports that are necessary for the

proper and efficient management of FSA funds, and it will provide timely information on its
administrative capability and financial responsibility to the Department and to the appropriate state,
guaranty, and accrediting agencies (see Chapters 10 and 11).
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5-6. The school will comply with the standards of financial responsibility and administrative capability
(see Chapters 10and 11).

7. The school will submit timely reports to the Department and to loan holders, as required.

8. A school must not certify or originate an FFEL or Direct Loan for an amount that exceeds the annual or
aggregate loan limits. (see Volume 3, Chapter 4 and Volume 4, Chapter 1).

9. The school will provide information concerning institutional and financial assistance information as
required to students and prospective students (see Chapter 6).

10. If the school advertises job placement rates to attract students, it must make available to prospective
students the most recent available data concerning employment statistics, graduation statistics, and
other information to substantiate the truthfulness of the advertisements, as well as the state licensing
requirements for the jobs for which the training will prepare the student. (see Chapter 6).

11. If the school participates in the FFEL program, the school will provide borrowers with information
about state grant assistance from the state in which the school is located, and will inform borrowers
from other states of the sources of information abo ut state grant assistance from those states (see
Chapter 6)

12.The school will provide required certifications (see the certifications listed at the end of this numbered
list).

13. If the school provides financial assistance to students under the ability to benefit provisions, the
school will make available to those students a program proven successful in assisting students in
obtaining the recognized equivalent of a high school diploma (see Chapter 3).

The law does not require a school to verify that a student is enrolled in a GED program or to monitor the student’s progress
in the program. A student admitted based on his or her ability to benefit who does not have a high school diploma or

its recognized equivalent is not required by law to enroll in a GED program, but the school may choose to make this an
admission requirement

14.The school cannot deny FSA funds on the grounds that a student is studying abroad if the student is
studying in an approved-for-credit program (see Chapters 1 and 7).

15-16. To begin participation in the FFEL programs (or if a school changes ownership or changes its
status as a parent or subordinate institution), the school must develop a default management plan
for approval by the Department and must implement the plan for at least two years. (see discussion &
exceptions in Chapter 10)

17.The school must acknowledge the authority of the Department and other entities to share
information regarding fraud, abuse, or the school’s eligibility for participation in the FSA programs (see
Chapter 12).

18. The school may not knowingly employ or contract with any individual, agency, or organization that has
been convicted of or pled guilty or nolo contendere to a crime or was judicially determined to have
committed fraud involving the acquisition, use, or expenditure of federal, state, or local government
funds or has been administratively or judicially determined to have committed fraud or any other
material violation involving federal, state, or local government funds (see Chapter 1).

19. The school must, in a timely manner, complete reports, surveys, and any other data collection effort of
the Department including surveys under the Integrated Postsecondary Education Data System (IPEDS).

20. In the case of a school that offers athletically related student aid, it will disclose the completion and
graduation rates of student athletes and the athletic program participation and financial support
pursuant to 34 CFR 66847 and 34 CFR 66848 in conformance with the Student Right-to-Know Act (see
Chapter 6).

21.The school cannot penalize in any way a student who is unable to pay school costs due to compliance
with the FSA program requirements or due to a delay in an FSA loan disbursement caused by the
school.
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22.The school cannot pay or contract with any entity that pays commissions or other incentives
based directly or indirectly on securing enrollment or financial aid (except when recruiting foreign
students ineligible for FSA program funds) to persons engaged in recruiting, enrolling, admitting, or
financial aid administration (see Chapter 3).
23. The school must comply with the program integrity requirements established by the Department,
state authorizing bodies, and accrediting agencies (see Chapter 12).
24.The school must comply with the requirements for the Return of Title IV funds when a student
withdraws (see Volume 5, Chapter 2).
25.The school is liable for all improperly administered funds received or returned under the FSA
programs including any funds administered by a third-party servicer (see Chapter 3).
26. If the stated objectives of an educational program offered by the school are preparing students for
gainful employment in a recognized occupation the school will
a. demonstrate a reasonable relationship between the length of the program and entry level
requirements for the recognized occupation, and
b. establish the need for the training for the student to obtain employment in the recognized
occupation for which the program prepares the student.

The PPA also contains an unnumbered provision concerning the reporting requirements for schools that
offer athletically-related student aid. See Chapter 6 for a discussion of this requirement.

Certifications
Three certifications are included in the PPA:

Lobbying; Debarment, Suspension, and other responsibility matters; and Drug-Free Workplace
Requirements
Drug Prevention Certification

- Certification regarding Debarment, Suspension, Eligibility, and Voluntary Exclusion—Ilower tier
covered transactions.

Additional provisions for Direct Loan schools

The school and its representatives shall comply with the statute, guidelines, and regulations governing
the Title IV, Part D, William D. Ford Federal Direct Loan Program as required by Section 454 of Public Law
103-66.

The school will:

Identify eligible FSA applicants and estimate their need, based on the law.
Provide a certification statement of eligibility for students to receive loans that will not exceed the
annual or aggregate limits
Establish a schedule for disbursement of loan proceeds to meet the requirements of Section 428G
of the HEA.
Provide timely and accurate information to the Department on enrollment status and the status
of student borrowers (if known) after the student leaves the institution, and the utilization of FSA
funds.

- Comply with student loan information requirements for the Direct Loan Program.
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- Provide that student and parents will be eligible to receive FFEL loans, at the discretion of the
Department, except that a student or parent may not receive FFEL and Direct Loans for the same
period of enrollment.

- Implement a quality assurance system

+ Not charge any fees of any kind to student or parent borrowers for loan application, origination
activities, or the provision and processing of any information needed to receive a Direct Loan.

+ The school will originate loans to eligible students and parents in accordance with the
requirements of Part D of the HEA and use funds advanced to it solely for that purpose (Option 2
only).

- The note or evidence of obligation of the loan shall be the property of the Secretary (Options 2
and 1 only).

- Implement such other provisions as the Secretary determines are necessary to protect the
interest of the United States and to promote the purposes of Part D of the HEA.

« Accept responsibility and financial liability stemming from its failure to perform its functions
under this Program Participation Agreement.

The Institution’s continued approval to participate in the Direct Loan Program will be based on the
Department of Education’s review and approval of the Institution’s future applications for recertification
to continue participating in the federal student aid programs.

Note that the PPA may list additional requirements that are school-specific; schools must
carefully review all of the requirements listed on their PPA.

In addition to the requirements listed on the PPA, a school must meet any requirements
for participation in the General Provisions (34 CFR Part 668), as well as those specific to an
individual FSA program.

* FEDERAL PELL GRANT PROGRAM, 20 US.C. 1070a et seq; 34 CFR Part 690.
* FEDERAL FAMILY EDUCATION LOAN PROGRAM, 20 US.C. 1071 et seq; 34 CFR Part 682.
* FEDERAL DIRECT STUDENT LOAN PROGRAM, 20 US.C. 1087a et seq; 34 CFR Part 685.
* FEDERAL PERKINS LOAN PROGRAM, 20 US.C. 1087aa et seq; 34 CFR Part 674.
* FEDERAL SUPPLEMENTAL EDUCATIONAL OPPORTUNITY GRANT PROGRAM,
20 US.C. 1070b et seq; 34 CFR Part 676.
* FEDERAL WORK-STUDY PROGRAM, 42 US.C. 2751 et seq; 34 CFR Part 675.
* ACADEMIC COMPETITIVENESS GRANT, 1070a-1; 34 CFR Part 691
* NATIONAL SCIENCE AND MATHEMATICS ACCESS TO RETAIN TALENT GRANT GRANT,
1070a-1; 34 CFR Part 691

These requirements are discussed in the Application and Verification Guide and Volumes 1-6 of
this Federal Student Aid Handbook.
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General
Participation
Requirements

A school that participates in the Federal Student Aid (FSA) programs must meet certain
requirements, including providing drug and alcohol abuse prevention programs, and
must adhere to certain standards of conduct with respect to lenders and third-party
servicers. In some cases, a participating school may be required to report information
about funds paid for lobbying activities and gifts or contracts involving foreign
sources.

CHAPTER 3

CONTRACTS WITH THIRD-PARTY SERVICERS

Schools are permitted to contract with consultants for assistance
in administering the FSA programs. However, the school ultimately is
responsible for the use of FSA funds and will be held accountable if
the consultant mismanages the programs or program funds.

The General Provisions regulations contain requirements for
all participating institutions that contract with third-party servicers.
As defined by regulation, a third-party servicer is an individual or
organization that enters into a contract (written or otherwise) with a
school to administer any aspect of the school’s FSA participation.

Examples of functions that are covered by this definition are:

processing student financial aid applications, performing
need analysis, and determining student eligibility or related
activities;

certifying loans, servicing loans, or collecting loans;

processing output documents for payment to students, and
receiving, disbursing, or delivering FSA funds;

conducting required student consumer information services;

preparing and certifying requests for advance cash
monitoring or reimbursement funding, preparing and
submitting notices and applications required of eligible and
participating schools, or preparing the Fiscal Operations
Report and Application to Participate (FISAP); and

processing enrollment verification for deferment forms or
Student Status Confirmation Reports.

CHAPTER 3 HIGHLIGHTS

0l General requirements

=> Voter registration (in certain states)
-> GED preparatory program

0l Contracts with 3rd-party servicers

Il Incentive compensation

0l Prohibited activities in loan programs
Il Programs to prevent drug & alcohol
abuse

-> Drug & alcohol abuse prevention
programs

-> Drug-Free Workplace requirements
Il Anti-lobbying certification & disclosure
Il Reporting information on foreign
sources & gifts

Related information
- Administrative Capability, Volume 2,
Chapter 10
=> Financial Standards, Volume 2,
Chapter 11

Assessing your school’s
compliance
To assess your school's compliance with
the provisions of this chapter see the FSA
Assessment modules for:
-> Institutional Eligibility
ifap.ed.gov/qahome/qaassessments/
institutionalelig.html
->» Consumer Information
ifap.ed.gov/qahome/qaassessments/
consumerinformation.html
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Third-party servicer cite Excluded functions

34 CFR 668.1,668.2,668.11,668.14, Examples of functions excluded from the definition of “third-
668.15, 668.16, 668.23, 668.25, 668.81, party servicer” are:

668.82, 668.83, 668.84, 668.86, 668.87,

668.88, 668.89, and Subpart H. . .
¢ performing lockbox processing of loan payments;

¢ performing normal electronic fund transfers (EFTs) after

Institutional liability being initiated by the school;

A school remains liable for any and all o o

FSA-related actions taken by the servicer ¢ publishing ability-to-benefit tests;

on its behalf. ® acting as a Multiple Data Entry Processor (MDE);

¢ financial and compliance auditing;

* mailing documents prepared by a school or warehousing
school records;

® participating in a written arrangement with other eligible
schools to make eligibility determinations and FSA awards
for certain students (see Chapter 7); and

* providing computer services or software.

A person or organization performing these functions is not
considered to be a third-party servicer and is not subject to third-party
servicer requirements.

An employee of a school is not a third-party servicer. For this
purpose, an employee is one who:

¢ works on a full-time, part-time, or temporary basis,

¢ performs all duties on site at the school under the supervision
of the school,

® is paid directly by the school,

¢ is not employed by or associated with a third-party servicer,
and

® is not a third-party servicer for any other school.

Requirements for contracting with a third-party servicer

For purposes of administering FSA programs, a school may
only contract with an eligible third-party servicer as specified by
the regulatory criteria. Under such a contract, the servicer agrees
to comply with all applicable requirements, to refer any suspicion
of fraudulent or criminal conduct in relation to FSA program
administration to the Department’s Inspector General, and, if the
servicer disburses funds, to confirm student eligibility and make the
required Returns to Title IV funds when a student withdraws.

If the contract is terminated, or the servicer ceases to perform
any functions prescribed under the contract, the servicer must return
to the school all unexpended FSA funds and records related to the
servicer’s administration of the school’s participation in the FSA
programs.
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Notifying the Department of contracts

Schools are required to notify the Department of all existing
third-party servicer contracts. If a school has submitted information
regarding its third-party servicers as part of applying for certification or
recertification, no additional submission is required.

If a school has not notified the Department, the school

immediately must do so by completing Section | of the E-App (see
Chapter 5).

A school is required to notify the Department if:
® the school enters into a contract with a new third-party
servicer,

® the school significantly modifies a contract with an existing
third-party servicer,

® the school or one of its third-party servicers terminates a
contract, or

¢ a third-party servicer ceases to provide contracted services,
goes out of business, or files for bankruptcy.

Notification to the Department (which must include the name and
address of the servicer and the nature of the change or action) must
be made within 10 days of the date of the change or action.

A school must provide a copy of its contract with a third-party
servicer only upon request. A school is not required to submit the
contract as part of the recertification process.

Incentive compensation in the
law & regulations
The prohibition of incentive
compensation appears in
Section 487(a)(20) of the HEA and in FSA
regulations at 34 CFR 668.14(b)(2).
In response to numerous requests
from schools, and after engaging in
negotiations with the financial aid
community, the Department amended
the regulations on November 1, 2002.
ED developed the 12 permissible
payment arrangements found in 34
CFR 668.14(b)(22)(ii) to provide an
illustrative framework a school may use
to make its own determination about
compliance with the HEA. The list is
not exhaustive, and schools that have
additional questions should consult with
their legal counsel when making this
determination. The Department does
not review or approve an individual
school's payment arrangements.
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I‘;‘:“(’;;::q”'reme“‘s forschool  gcHOOL LENDER IN THE FFEL PROGRAM

A school acting as a lender is subject to A school lender may make only subsidized or unsubsidized
certain audit requirements that apply to Stafford Loans to graduate or professional students enrolled at the
lenders, as described in §682.601(a)(7), school. A home study school cannot be a school lender.

and

- §682.305(0)(2)(v) for governmental
entities and nonprofit organizations.

- §682.305(0)(2)()) through (iii) for schools
that are not governmental entities and
nonprofit organizations.

To be a school lender, a school must have made one or more
FFEL program loans on or before April 1, 2006, and must have met
program requirements as of February 7, 2006 (see box). To make or
originate loans under the FFEL program, a school—

* Must employ at least one person whose full-time

responsibilities are limited to the administration of programs

of financial aid for students attending the school;

® Must award any contract for financing, servicing, or
administration of FFEL loans on a competitive basis;

* Must offer loans that carry an origination fee or an interest
rate, or both, that are less than the fee or rate authorized
under the provisions of the Act;

* Must not have a cohort default rate greater than 10%.

School lender requirements on or before April 1, 2006

To be a school lender, a school must have met the requirements that were in effect as
of February 7, 2006, which is the day prior to the enactment of the Higher Education
Reconciliation Act of 2005 (HERA). On February 7, 2006, a school lender --

1. Had to employ at least one person whose full-time responsibilities were limited to the
administration of programs of financial aid for students attending that school;

2. Could not be a home study school;

3. Could not make loans to more than 50% of the undergraduate students at the school;
4. Could not make a loan, other than a loan to a graduate or professional student, unless
the borrower had previously received a loan from the school or had been denied a loan
by another eligible lender;

5. Could not have a cohort default rate greater than 15%; and

6. Had to use the proceeds from any special allowance payments received from the
Department and interest payments from borrowers for need-based grant programs,
except for reasonable reimbursement for direct administrative expenses.

These requirements were modified by the enactment of HERA—the current provisions
are described under “School lenders in the FFEL Program

HEA §435(d)(2)

20 US.C. 1085

34 CFR 682.601

(Interim Final Regulations Aug. 9, 2006;
Final Regulations: Nov. 1, 2006)
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A school lender must use any of the following proceeds for need- Eligible Lender Trustee
based grants: For any continuing eligible lender

trustee arrangements, note the

. requirements in 34 CFR 682.602.
¢ special allowance payments

* interest payments from borrowers
* interest subsidy payments,

® proceeds from the sale or other disposition of loans
(exclusive of return of principal, any financing costs
incurred by the school to acquire funds to make the loans,
and the cost of charging origination fees or interest rates
that are less than the statutory maximums)

An eligible school lender must ensure that the proceeds are used
to supplement, and not to supplant, non-Federal funds that would
otherwise be used for need-based grant programs.

An eligible school lender may use a portion of these proceeds
for reasonable and direct administrative expenses that are incurred
by the school and are directly related to the school’s performance of
actions required by statute and regulations. Reasonable and direct
administrative expenses do not include financing and similar costs
such as costs paid by the school to obtain funding to make FFEL loans,
the cost of paying Federal default fees on behalf of borrowers, or the
cost of charging origination fees or interest rates that are less than the
statutory maximums.

Eligible lender trustee

A school or school-affiliated organization may not contract with
an eligible lender to serve as its trustee, unless the organization is
continuing or renewing a contract made on or before September 30,
2006 with the eligible lender. (The eligible lender must have held
at least one loan in trust on behalf of the school or school-affiliated
organization on September 30, 2006.)
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INCENTIVE COMPENSATION

Schools may not provide any commission, bonus, or other
incentive payment based directly or indirectly on success in securing
enrollments or financial aid to any individual or entity engaged in
recruiting or admission activities or in making decisions regarding the
award of FSA program funds.

ED identified 12 types of payment and compensation plans that
do not violate this statutory prohibition. These 12 safe harbors are
divided into two categories.

The first safe harbor comprises the entirety of the first category,
and describes whether a particular compensation payment is an
incentive payment. It explains the conditions under which a school
may pay compensation without that compensation being considered
an incentive payment.

The second category is composed of the remaining 11 safe
harbors. It describes the conditions under which a school may make
an incentive payment to an individual or entity that could potentially
be construed as based upon securing enrollments or financial aid. The
safe harbors in this category describe the conditions under which such
a payment may be made. If an incentive payment arrangement falls
within any one safe harbor, that payment arrangement is not covered
by the statutory prohibition.

Adjustments to employee compensation

This safe harbor strikes a balance between a school’s need to
base its employees’ salaries or wages on merit, and the Department’s
responsibility to ensure that such adjustments do not violate the
statutory prohibition against the payment of commissions, bonuses,
and other incentive payments. Under this safe harbor, a school may
make up to two adjustments (upward or downward) to a covered
employee’s annual salary or fixed hourly wage rate within any 12-

The 12 “safe harbors”

The payment or compensation plans included in the safe harbors cover the following subjects:

©o

9

1. adjustments to employee compensation—34 CFR 668.14(b)(22)(ii)(A),

2. recruitment into programs that are not eligible for FSA program funds—34 CFR 668.14(b)(22)(ii)(B)
3. payment for securing contracts with employers—34 CFR 668.14(b)(22)(ii)(C)

4.
5
6
7

profit-sharing or bonus payments—34 CFR 668.14(b)(22)(i))(D)

. compensation based upon students completing their programs of study—34 CFR 668.14(b)(22)(ii)(E)
. payments to employees for pre-enrollment activities—34 CFR 668.14(b)(22)(ii)(F)
. compensation paid to managerial and supervisory employees not involved in admissions or financial aid—

34 CFR 668.14(0)(22)(i))(G)
token gifts—34 CFR 668.14(b)(22)(ii)(H)
profit distributions—34 CFR 668.14(b)(22)(ii)(l)

10. Internet-based recruiting activities—34 CFR 668.14(b)(22)(ii)(J)

11. payments to third parties for services to the school that do not include recruitment activities—34 CFR
668.14(b)(22)(ii)(K)

12. payments to third parties for services that include recruitment activities—34 CFR 668.14(b)(22)(ii)(L)
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L]
month period without the adjustment being considered an incentive Covered employee
payment, provided that no adjustment is based solely on the number One who is involved in recruitment,
of students recruited, admitted, enrolled, or awarded financial aid. admissions, enroliment, or financial aid
One cost-ofiving increase that is paid to all or substantially all of the activities
school’s full-time employees will not be considered an adjustment
under this safe harbor. In addition, with regard to overtime, if the
basic compensation of an employee is not an incentive payment,
neither is overtime pay required under the Federal Fair Labor
Standards Act.

Compensation based on program
completion: credits must be
earned in residence
For this purpose, a school may not count
transfer credits, credits awarded through
successful completion of testing, credits

Enrollments in programs that are not eligible for FSA funds for life experience, and any other credits

A school may provide incentive compensation to recruiters based not earned through attendance at that
upon their recruitment of students who enroll only in programs that school toward the successful completion
are not eligible for FSA funds. of an academic year.

Contracts with employers to provide training

In general, the business-to-business marketing of employer-pro-
vided education is not covered by the incentive compensation prohibi-
tion. This safe harbor addresses payments to recruiters who arrange
contracts between a school and an employer, where the employer
pays the tuition and fees for its employees (either directly to the
school or by reimbursement to the employee).

As long as there is no direct contact by the school’s representative
with prospective students, and as long as the employer is paying at
least 50% of the training costs, incentive payments to recruiters who
arrange for such contracts are not covered by the incentive payment
prohibition, provided that the incentive payments are not based on the
number of employees who enroll, or the amount of revenue generated
by those employees.

Profit-sharing or bonus payments

Profitsharing and bonus payments to all or substantially all of
a school’s full-time employees are not incentive payments based on
success in securing enrollments or awarding financial aid. As long
as the profit-sharing or bonus payments are substantially the same
amount or the same percentage of salary or wages, and as long as
the payments are made to all or substantially all of the school’s full-
time professional and administrative staff, compensation paid as part
of a profitsharing or bonus plan is not considered a violation of the
incentive payment prohibition. In addition, such payments can be
limited to all or substantially all of the full-time employees at one or
more organizational levels at the school, except that an organizational
level may not consist predominantly of recruiters, the admissions staff,
or the financial aid staff.

Compensation based upon program completion

Compensation that is based upon students successfully completing
their educational programs, or one academic year of their educational
programs, whichever is shorter, does not violate the incentive
compensation prohibition. This safe harbor recognizes that a major
reason for the incentive compensation prohibition is to prevent
schools from enrolling unqualified students. Completing a program
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Buying third-party leads
Although buying leads from third
parties for a flat fee is not a clerical
pre-enrollment activity under this safe
harbor, the activity is not covered under

the incentive compensation prohibition.

of education or, in the case of students enrolled in a program longer
than one academic year, completing the first academic year of that
program, is a reliable indicator that the students were qualified to
enroll in the program.

Successful completion of an academic year means that the student
has earned at least 24 semester or trimester credit hours or 36 quarter
credit hours, or has successfully completed at least 900 clock hours
of instruction at the school . (Time may not be substituted for credits
earned.) In addition, the 30 weeks of instructional time element of
the definition of an academic year does not apply to this safe harbor.
Therefore, this safe harbor applies when a student earns, for example,
24 semester credits, no matter how short or long a time that takes.

Pre-enrollment activities

Generally, clerical pre-enrollment activities are not considered
recruitment or admission activities. Accordingly, a school may make
incentive payments to individuals whose responsibilities are limited to
pre-enrollment activities that are clerical in nature.

However, soliciting students for interviews is a recruitment activity,
not a pre-enrollment activity, and individuals may not receive incentive
compensation based on their success in soliciting students for
interviews. In addition, since a recruiter’s job description is to recruit,
it would be very difficult for a school to document that it was paying a
bonus to a recruiter solely for clerical pre-enrollment activities.

Managerial and supervisory employees

The incentive payment prohibition, therefore, does not extend
beyond first line supervisors or managers. This safe harbor recognizes
that the incentive payment prohibition applies only to individuals who
perform activities related to recruitment, admissions, enrollment, or
the financial aid awarding process and their immediate supervisors.
Direct supervisors are included in this prohibition because their
actions generally have a direct and immediate impact on the
individuals who carry out these covered activities.

Token gifts

Under this safe harbor, the regulations have been amended to take
into account an increase in the value of what is considered a token gift.
The Department has increased the maximum cost of a token, noncash
gift that may be provided to an alumnus or student to $100, provided
that:

¢ the gifts are not in the form of money; and

* no more than one gift is provided annually to an individual.

The cost basis of a token noncash gift is what the school paid for
it. The value is the fair market value of the item. The fair market
value of an item might be considerably greater than its cost. A high
value item for which the school paid a minimal cost would not be
considered a token gift.
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Profit distributions

Profit distributions to owners are not payments based on suc-
cess in securing enrollments or awarding financial aid. Therefore
any owner, whether an employee or not, is entitled to a share of the
organization’s profits to the extent they represent a proportionate
share of the profits based upon the employee’s ownership interest.

Internet-based activities

This safe harbor recognizes that the Internet is simply a
communications medium, much like the U.S. mail, and is outside the
scope of the incentive compensation prohibition. This safe harbor
permits a school to award incentive compensation for Internet-based
recruitment and admission activities that —

¢ provide information about the school to prospective
students,

¢ refer prospective students to the school, or

® permit prospective students to apply for admission online.

Payments to third parties for non-recruitment activities

This safe harbor recognizes that the incentive payment prohibition
applies only to activities dealing with recruiting, admissions,
enrollment, and financial aid. Therefore, a school may make incentive
payments to third parties for other types of services, including tuition-
sharing arrangements, marketing, and advertising that are not covered
by the incentive compensation prohibition.

Payments to third parties for recruitment activities

This safe harbor recognizes that the incentive compensation
prohibition applies to individuals who work both for the school and
to entities outside the school, and that the rules that apply to schools
apply equally to outside entities. Thus, if a school uses an outside entity
to perform activities for it, including covered activities, the school
may make incentive payments to the third party without violating the
incentive payment prohibition as long as the individuals performing
the covered activities are not compensated in a way that is prohibited
by the incentive payment compensation rule.

For example, if a school established a group of employees who
provided the school with a series of services, and one of those services
was recruiting, the incentive compensation prohibition would preclude
only the individuals doing the recruiting from being paid on an
incentive basis.

If that school hired a contractor to provide these services, the same
rules would apply. The outside entity could not pay the individuals
performing the recruiting services on an incentive basis, but it could
pay the other employees performing non-recruiting activities on an
incentive basis.
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Prohibited activities
Schools 34 CFR682.212

Detailed lists of prohibited activities for
lenders and guarantors were published
as part of the General Provisions
regulations dated November 1, 2007.
See 72 FR 62003

Lenders 34 CFR 682.200
Guarantors 34 CFR 682.401(e)

Preferred Lender Lists
Rules for “preferred lender lists" are
described in Volume 4, Chapter 1.
34 CFR 682212 and 682401

PROHIBITED ACTIVITIES IN THE LOAN PROGRAMS

A school is prohibited from paying points, premiums, payments, or
additional interest of any kind to an eligible lender or other party in
order to induce a lender to make loans to students at the school or to
the parents of the students.

Lenders may not offer, directly or indirectly, points, premiums,
payments, or other inducements, to a school or any other party to
secure applicants for FFEL loans. Similar restrictions apply to guaranty
agencies. (See detailed list on next page.)

In addition, lenders and guaranty agencies may not:

¢ conduct unsolicited mailings to a student or a student’s
parents of FFEL loan application forms, except to a student
who previously has received a FFEL loan from the lender
or to a student’s parent who previously has received a FFEL
loan from the lender,

¢ offer directly or indirectly, a FFEL loan to a prospective
borrower to induce the purchase of a policy of insurance or
other product or service by the borrower or other person, or

® engage in fraudulent or misleading advertising with respect
to their FFEL loan activities.

However, lenders, guaranty agencies, and other participants in the
FFEL Program may assist schools in the same way that the Department
assists schools under the Direct Loan Program. For example, a lender’s
representatives can participate in counseling sessions at a school,
including initial counseling, provided that school staff are present,
the sessions are controlled by the school, and the lender’s counseling
activities reinforce the student’s right to choose a lender. A lender can
also provide loan counseling for a school’s students through the Web
or other electronic media, and it can help a school develop, print, and
distribute counseling materials.
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Lender & guarantor:
prohibited activities

These include but are not limited to—

- Payments or offerings of other benefits, including

prizes or additional financial aid funds, to a prospective
borrower in exchange for applying for or accepting a
FFEL loan from a lender, or for processing a loan using the
agency’s loan guarantee;

- Payments or other benefits to a school, any school-
affiliated organization or to any individual in exchange for
FFEL loan applications, referrals, or a specified volume or
dollar amount of loans made, or placement on a school’s
list of recommended or suggested lenders;

- Payments or other benefits provided to a student at a
school who acts as a lender’s representative to secure
FFEL loan applications from individual prospective
borrowers;

- Payments or other benefits to a loan solicitor or sales
representative of a lender who visits schools to solicit
individual prospective borrowers to apply for FFEL loans
from the lender;

- Payment to another lender or any other party of referral
fees or processing fees, except those processing fees
necessary to comply with Federal or State law;

- Solicitation of an employee of a school or school-
affiliated organization to serve on a lender’s advisory
board or committee and/or payment of costs incurred

on behalf of an employee of a school or school-affiliated
organization to serve on a lender’s advisory board or
committee;

- Payment of conference or training registration,
transportation, and lodging costs for an employee of a
school or school-affiliated organization;

- Payment of entertainment expenses, including expenses
for private hospitality suites, tickets to shows or sporting
events, meals, alcoholic beverages, and any lodging,
rental, transportation, and other gratuities related to
lender-sponsored activities for employees of a school or a
school-laffiliated organization;

- Philanthropic activities, including providing scholarships,
grants, restricted gifts, or financial contributions in
exchange for FFEL loan applications, referrals, or a
specified volume or dollar amount of FFEL loans made,
or placement on a school’s list of recommended or
suggested lenders; and

- Staffing services to a school, except for services provided
to participating foreign schools at the direction of the
Secretary, as a third-party servicer or otherwise on more
than a short-term, emergency basis, and which is non-
recurring, to assist a school with financial aid-related
functions.

Lender & guarantor:
permissible activities

Lenders and guarantors, in carrying out their roles in the
FFEL program and in attempting to provide better service,
may provide—

- Assistance to a school that is comparable to the kinds

of assistance provided to a school by the Department
under the Direct Loan program, as identified in a public
announcement, such as a notice in the Federal Register;

- Support of and participation in a school’s or a guaranty
agency's student aid and financial literacy-related outreach
activities, excluding in-person school-required initial or

exit counseling, as long as the name of the entity that
developed and paid for any materials is provided to the
participants and the lender or guarantor does not promote
its student loan or other products (except for benefits
provided under other Federal or State programs
administered by the guarantor);

- Meals, refreshments, and receptions that are reasonable in
cost and scheduled in conjunction with training, meeting,
or conference events if those meals, refreshments, or
receptions are open to all training, meeting, or conference
attendees. (Guarantors may also provide reasonable meals
and refreshments when training program participants

and elementary, secondary, and postsecondary school
personnel, and with workshops and forums customarily
used by the agency to fulfill its statutory responsibilities.)

- [Guarantors only] Travel and lodging costs that are
reasonable as to cost, location, and duration to facilitate the
attendance of school staff in training or service facility tours
that they would otherwise not be able to undertake, or to
participate in the activities of an agency’s governing

board, a standing official advisory committee, or in support
of other official activities of the agency;

- Toll-free telephone numbers for use by schools or others
to obtain information about FFEL loans and free data
transmission service for use by schools to electronically
submit applicant loan processing information or student
status confirmation data;

- A reduced origination fee in accordance with §682.202(c);
reduced interest rate as provided under the Act;

- Payment of Federal default fees in accordance with HEA;

- Purchase of a loan made by another lender at a premium;
- Other benefits to a borrower under a repayment incentive
program that requires, at a minimum, one or more
scheduled payments to receive or retain the benefit or
under a loan forgiveness program for public service or other
targeted purposes approved by the Secretary, provided
these benefits are not marketed to secure loan applications
or loan guarantees;

- [tems of nominal value to schools, school-affiliated
organizations, and borrowers that are offered as a form of
generalized marketing or advertising, or to create good will.
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Drug-Free Schools and
Communities Act
The FSA requirements are derived from
the 1989 Amendments to the Drug-
Free Schools and Communities Acts of
1986 and 1988
See: Public Law 101-226

Drug-Free Workplace Act

The Drug-Free Workplace Act of 1988
(Public Law 101-690) requires a federal
grant recipient to certify that it provides
a drug-free workplace.

Because a school applies for and
receives its Campus-Based allocation
directly from the Department, the school
is considered to be a federal grant
recipient.

34 CFR Part 84

Developing a drug prevention
program
The regulations published in the Federal
Register, August 16, 1990 offer a number
of suggestions for developing a drug
prevention program.

Measuring the effectiveness of a
drug prevention program
The effectiveness of a school’s drug
prevention program may be measured
by tracking:

- the number of drug- and alcohol-
related disciplinary actions;

- the number of drug- and alcohol-
related treatment referrals;

- the number of drug- and alcohol-
related incidents recorded by campus
police or other law enforcement officials;
- the number of drug- and alcohol-
related incidents of vandalism;

- the number of students or employees
attending self-help or other counseling
groups related to alcohol or drug abuse;
and

- student, faculty, and employee
attitudes and perceptions about the
drug and alcohol problem on campus.

PROGRAMS TO PREVENT DRUG & ALCOHOL ABUSE

There are two requirements that relate to preventing drug and
alcohol abuse. Every school that participates in the FSA programs
must have a drug and alcohol prevention program for its students,
as described below. A school that receives Campus-Based funding
must also have a drug prevention program for its employees.

Drug & alcohol abuse prevention program

Every participating school must certify that it has adopted and
implemented a program to prevent drug and alcohol abuse by its
students. Unlike the annual drug-free workplace certification discussed
later in this section, a school usually will only submit this certification
to the Department once (on the E-App). A school that changes
ownership is an exception; it must recertify that it has a drug and
alcohol abuse prevention program.

The program adopted by the school must include an annual
distribution to all students, faculty, and staft of information concerning
drug and alcohol abuse and the school’s prevention program.

A school must review its program once every two years to
determine its effectiveness and to ensure that its sanctions are being
enforced.

A school that does not certify that it has a drug prevention
program, or that fails to carry out a drug prevention program, may
lose its approval to participate in the FSA programs.

Drug-Free Workplace requirements for Campus-Based schools

A school that participates in the Campus-Based programs must
complete the certification on ED Form 80-0013, which is part of
the FISAP package (the application for Campus-Based funds). This
certification must be signed by the school’s CEO or other official with
authority to sign the certification on behalf of the entire school.

The certification lists a number of steps that the school must take
to provide a drug-free workplace, including—

® establishing a drug-free awareness program to provide
information to employees,

¢ distributing a notice to its employees of prohibited unlawful
activities and the school’s planned actions against an
employee who violates these prohibitions, and

* notifying the Department and taking appropriate action
when it learns of an employee’s conviction under any
criminal drug statute.

A school’s administrative cost allowance may be used to help defray
related expenses, such as the cost of printing informational materials
given to employees. The administrative cost allowance is discussed in
Volume 6 — Campus-Based Programs.
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The drugfree workplace requirements apply to all offices
and departments of a school that receives Campus-Based funds.
Organizations that contract with the school are considered subgrantees

not subject to the requirements of the Drug-Free Workplace Act.

Additional Sources of Information

The following resources are available for schools that are developing drug
prevention programs.

- The Center for Substance Abuse Treatment and Referral Hotline.
Information and referral line that directs callers to treatment centers in the
local community (1-800-662-HELP).

- The Drug Free Workplace Helpline.
A line that provides information only to private entities about workplace
programs and drug testing. Proprietary and private nonprofit but not public
postsecondary schools may use this line (1-800-967-5752).

- The National Clearinghouse for Alcohol and Drug Information.
Information and referral line that distributes U.S. Department of Education
publications about drug and alcohol prevention programs as well as material
from other federal agencies (1-301-468-2600).
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Anti-Lobbying Certification &
Disclosure
Section 319 of Pub. L. 101-121, enacted
October 23, 1989, amended title 31,
United States Code, by adding a new
section 1352, entitled " Limitation
on Use of Appropriated Funds to
Influence Certain Federal Contracting
and Financial Transactions,” commonly
known as the Byrd Anti-Lobbying
Amendment.

As a result of that legislation, the

Office of Management and Budget
(OMB) issued interim final commmon
regulations on February 26, 1990, for
implementing and complying with the
law. The Department of Education (ED)
codified these regulations at 34 CFR
Part 82, which is part of the Education
Department General Administrative
Regulations (EDGAR).

34 CFR Part 82

ANTI-LOBBYING CERTIFICATION AND DISCLOSURE

If a school receives more than $100,000 in Campus-Based funds,
it must submit Certification Form ED-80-0013 (combined with
Debarment and Drug-Free Workplace Certifications), stating that the
school will not use federal funds to pay a person for lobbying activities
in connection with federal grants or cooperative agreements. This
certification must be renewed each year for a school to be able to draw
down Campus-Based funds.

Primarily, this certification covers the use of the Campus-Based
administrative cost allowance. Association membership is not a
legitimate administrative cost of the FSA Programs. A school may not
use its Administrative Cost Allowance to pay for its membership in
professional associations (such as the National Association of Student
Financial Aid Administrators, the National Association of College
and University Business Officers, etc.), regardless of whether the
association engages in lobbying activities.

The school is also responsible for payments made on its behalf,
and must include the certification in award documents for any
subgrantees or contractors (such as need analysis servicers, financial
aid consultants, or other third parties paid from the administrative cost
allowance).

If a school that receives more than $100,000 in Campus-Based
funds has used nonfederal funds to pay a nonschool employee for
lobbying activities, the school must also submit a Disclosure Form
(Standard Form LLL) to the Department. The school must update this
disclosure at least quarterly and when changes occur.

Both of these forms are sent to schools with the Campus-Based
fiscal report/application (FISAP) each summer. The certification form
and the disclosure form must be signed by the Chief Executive Officer
(CEO) or other individual who has the authority to sign on behalf of
the entire school. A school is advised to retain a copy in its files.

2-38



Chapter 3 — General Participation Requirements

REPORTING INFORMATION ON FOREIGN SOURCES & GIFTS

Federal law requires certain postsecondary schools (whether or
not the school is eligible to participate in the FSA programs) to report
ownership or control by foreign sources. Federal law also requires
these postsecondary schools to report contracts with or gifts from the
same foreign source that, alone or combined, have a value of $250,000
or more for a calendar year.

Who must report
A school (and each campus of a multicampus school) must report
this information if the school—

® islegally authorized to provide a program beyond the
secondary level within a state,

e provides a program that awards a bachelor’s degree or
a more advanced degree, or provides at least a two-year
program acceptable for full credit toward a bachelor’s
degree,

® is accredited by a nationally recognized accrediting agency,
and

¢ is extended any federal financial assistance (directly or
indirectly through another entity or person) or receives
support from the extension of any federal financial
assistance to the school’s subunits.

Timing of submission

A school must report this information by the January 31 or July
31 (whichever is sooner) after the date of receipt of the gifts, date of
the contract, or date of ownership or control. The January 31 report
should cover the period July I-December 31 of the previous year, and
the July 31 report should cover January 1-June 30 of the same year.

Information to be reported
Using the E-App, you must report the following information in
Section K, question 71:

¢ for gifts received from or contracts entered into with a
foreign government—the name of the country and the
aggregate amount of all gifts and contracts received from
each foreign government,

e for gifts received from or contracts entered into with a
foreign source other than a foreign government—the
name of the foreign state to which the contracts or gifts
are attributable, and the aggregate dollar amount of the
gifts and contracts attributable to a particular country
(The country to which a gift or a contract is attributable
is the country of citizenship; or, if unknown, the principal
residence for a foreign source who is a natural person and
the country of incorporation, or if unknown, the principal
place of business for a foreign source that is a legal entity.),

Where to report foreign gift
information
Foreign gift, contract, and ownership
or control reports must be submitted
to the FSA School Participation Teams
using FSA's electronic application (E-
App) found at
www.eligcert.ed.gov

Go to Section K, Question 71, and enter
the appropriate information about the
foreign gift, contract, or ownership

and control, then go to Section L, to
complete the signature page. You may
then submit your report.

Foreign gifts references
Higher Education Act: Sec. 117
Recent reminder to schools of
requirements for reporting foreign gifts
DCL: GEN-04-11, Oct. 4, 2004.

Definitions

A foreign source is

- a foreign government, including an
agency of a foreign government;

- a legal entity created solely under the
laws of a foreign state or states;

- an individual who is not a citizen or
national of the United States; and

- an agent acting on behalf of a foreign
source.

A giftis any gift of money or property.

A contract is any agreement for the
acquisition by purchase, lease, or barter
of property or services for the direct
benefit or use of either of the parties.
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Restricted or conditional gift or
contract
A restricted or conditional gift or contract
is any endowment, gift, grant, contract,
award, present, or property of any kind
that includes provisions regarding
« the employment, assignment, or
termination of faculty;
« the establishment of departments,
centers, research or lecture programs, or
new faculty positions;
« the selection or admission of students;
or
« the award of grants, loans, scholarships,
fellowships, or other forms of financial
aid restricted to students of a specified
country, religion, sex, ethnic origin, or
political opinion.

Penalties
If a school fails to comply with the
requirements of this law in a timely
manner, the Department is authorized to
undertake a civil action in federal district
court to ensure compliance. Following
a knowing or willful failure to comply,
a school must reimburse the Treasury
of the United States for the full costs of
obtaining compliance with the law.

For additional information &
alternative reporting
Contact the School Participation Team
for your state. Contact information for
these Teams is posted on the Schools
Portal:
fsadschools.ed.gov

in the case of a school that is owned or controlled by a
foreign entity—the identity of the foreign entity, the date

on which the foreign entity assumed ownership or control,
and a description of any substantive changes to previously
reported ownership or control, or institutional program or
structure resulting from the change in ownership or control,

for restricted or conditional gifts received from, or restricted
or conditional contracts entered into with a foreign
government—the name of the foreign country, the amount
of the gift or contract, the date of the gift or contract, and a
description of the conditions or restrictions,

for restricted or conditional gifts received from or restricted
or conditional contracts entered into with a foreign
person—the citizenship (or if unknown, the principal
residence) of that person, the amount of the gift or contract,
the date of the gift or contract, and a description of the
conditions and restrictions, and

for restricted or conditional gifts received from or restricted
or conditional contracts entered into with a foreign source
(legal entity other than a foreign state or individual—the
country of incorporation or, if unknown, the principal place
of business for that foreign entity), the amount of the gift
or contract, date of the gift or contract, and a description of
the conditions and restrictions.

Once you’ve entered the appropriate information about the
foreign gift, contract, or ownership and control, then go to Section L
to complete the signature page. You may then submit your report.

Alternative reporting
In lieu of the reporting requirements listed above:

If a school is in a state that has substantially similar laws for
public disclosure of gifts from, or contracts with, a foreign
source, a copy of the report to the state may be filed with the
Department. The school must provide the Department with
a statement from the appropriate state official indicating
that the school has met the state requirements.

If another department, agency, or bureau of the Executive
Branch of the federal government has substantially similar
requirements for public disclosure of gifts from, or contracts
with, a foreign source, the school may submit a copy of this
report to the Department.
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GENERAL REQUIREMENTS Students without high school
. . diploma or equivalent: related
Voter registration topics
If a participating school is located in a state that has not enacted = Volume 1, Chapter 1: remedial
the motor vehicle/voter registration provisions of the National Voter coursework, ability to benefit tests as

Registration Act, the school must make a good faith effort to distribute alternative

voter registration forms to its students. (Schools in Puerto Rico are not ~ => Volume 2, Chapter 1: Eligibility of
subject to this provision because Puerto Rico is not a state under the schools enrolling students without high
National Voter Registration Act.) school diploma or equivalent

In states where this condition applies, schools must request voter
registration forms from the state 120 days prior to the state’s deadline
for registering to vote. This provision applies to general and special
elections for federal office, and to the elections of governors and other
chief executives within a state. If a school does not receive the forms
within 60 days prior to the deadline for registering to vote in the state,
it is not liable for failing to meet the requirement during that election
year.

The school must make the voter registration forms widely available
to its students. It must individually distribute the forms to its degree or
certificate seeking (FSA eligible) students.

Preparatory programs for students without high school diploma or
equivalent

A school that admits students without a high school diploma
or its recognized equivalent (except home-schooled students) must
make available to its students a program that has proven successful
in assisting students in obtaining the recognized equivalent of a high
school diploma. For example such a program might assist a student in
obtaining a General Educational Development (GED) test or a State
certificate received by a student after the student has passed a State-
authorized examination that the State recognizes as the equivalent of
a high school diploma. Such programs include preparatory programs
that are conducted by state and local secondary school authorities,
as well as programs for which the school has documentation that
statistically demonstrates success. The school must provide information
about the availability of the preparatory program to affected students.
